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In the District Court of the United States in and

for the District of Montana.

No. 4271.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE and JULIUS C. PETERS,
Defendants.

BE IT REMEMBERED, that on November 14,

1923, an indictment against the above-named de-

fendants was returned by the Grand Jury and filed

*Page-number appearing at foot of page of original certified Tran-

script of Keeord.
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herein, being in the words and figures following, to

wit : [2]

In the District Court of the "United States, District

of Montana, Great Falls Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE, JULIUS C. PETERS, and
EDWARD n. FUNK,

Defendants.

Indictment.

At the September, 1923, term of the above-entitled

court, held at the City of Butte, in the State and

District of Montana, in the year of Our Lord one

thousand nine hundred twenty-three, the Grand

Jurors of the United States of America, duly em-

panelled, sworn and charged to inquire within and

for the State and District of Montana, and true

presentment make of all public offenses against the

laws of the United States within said State and

District, upon their oaths and affirmations, do find,

charge and present:

That heretofore, to wit, on or about the 19th day

of December, 1921, one ROBERT B. NOBLE, and

one JULIUS C. PETERS were agents and direc-

tors, and one EDWARD R. FUNK was an agent

and officer, to wit, assistant cashier, of the Commer-

cial National Bank of Great Falls, Montana, in the

State and District of Montana, and within the juris-

diction of this Court, which said Commercial
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National Bank of Great Falls, Montana, was then

and there a national banking association, thereto-

fore duly created and established as such, and was

then and there existing and doing a banking business

in the City of Great Falls, in the [3] State and

District aforesaid, under and by virtue of the laws

of the United States, and was then and there a

member of the Federal Reserve Bank of Minnea-

polis, Minnesota, in compliance with the laws of the

United States; and that on or about the 19th day

of December, 1921, the said Robert B. Noble, and

said Julius C. Peters, and said Edward R. Funk,

being said agents, directors and officers, respectively,

of said member bank in said City of Great Falls,

Montana, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain book then and there belonging to and in

use by said member bank in transacting its business

and then and there known as General Ledger and

in an account of said book entitled "First Nat'l St.

Paul," and. in the debit column of said account, a

certain entry under date of December 19, 1921, m
the words and figures following, that is to say:

''19 St. Paul 50 000—"

which said entry so made, and caused to be made

in said account was made in two columns, "19"

appearing in the column devoted to date, and the

"St. Paul" and the "50 000—" appearing in the

column devoted to debit, and which said entry so.
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as aforesaid, made and caused to be made in said

account in said ledger, then and there purported

to show, and did in substance and effect indicate

and declare that the sum of Fifty Thousand Dollars

($50,000.00) was then and there owing and owed to

the said member bank by the said First National

Bank of St. Paul, Minnesota.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, [4] that the said entry so made

and caused to be made as aforesaid, was then and

there false in this, that the said sum of Fifty

Thousand Dollars ($50,000.00) was not then and

there a lawful charge against the First National

Bank of St. Paul, Minnesota, and said sum of

Fifty Thousand Dollars ($50,000.00) was not, nor

was any part of it, then and there owing or owed

to the said member bank by the said First National

Bank of St. Paul, Minnesota, as they, the said

Robert B. Noble, and said Julius C. Peters, and

said Edward R. Funk, then and there well knew;

and that the said false entry was then and there

made as aforesaid with the intent then and there

on the part of the said Robert B. Noble and said

Julius C. Peters and said Edward R. Funk to

deceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank; contrary to the form, force

and effect of the Statute in such case made and

provided, and against the peace and dignity of the

United States of America.
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SECOND COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge
and present:

That heretofore, to wit, on or about the 19 day
of December, 1921, the said ROBERT B. NOBLE
and said JULIUS C. PETERS, and said EDWARD
R. ,FUNK, being said agents and officers of said

member bank as in the first count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain book then and there belonging to and in

use by said member bank in transacting its [5]

business and then and there known as General

Ledger and in an account in said book entitled

"Bank of California, Tacoma," and in the debit

column of said account, a certain entry under date

of December 19, 1921, in the words and figures

following, that is to say

:

''19 50 000—"

which said entry so made and caused to be made in

said account was made in two columns, "19" ap-

pearing in the column devoted to date, and the

^50 000—" appearing in the column devoted to

debit, and which said entry so, as aforesaid, made

and caused to be made in said account in said

ledger, then and there purported to show, and did

in substance and effect indicate and declare that
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the sum of Fifty Thousand Dollars ($50,000.00) was
then and there owing and owed to the said member
bank by the said Bank of California, N. A., Tacoma,
Washington.

And the Grand Jurors aforesaid, upon their oaths
and affirmations aforesaid, do further find, charge
and present: that the said entry so made and
caused to be made as aforesaid, was then and
there false in this, that the said sum of Fifty

Thousand Dollars ($50,000.00) was not then and
there a lawful charge against the Bank of Califor-

nia, N. A., Tacoma, Washington, and said sum of

Fifty Thousand Dollars ($50,000.00) was not, nor

was any part of it, then and there owing or owed
to the said member bank by the said Bank of

California, N. A., Tacoma, Washington, as they,

the said Robert B. Noble, and said Julius C Peters,

and said Edward R. Funk then and there well

knew; and that the said false entry was then and

there made as aforesaid with the intent then and

there on the part of the said Robert B. Noble and

said Julius C. Peters and said Edward R. Funk

to [6] deceive the Comptroller of the Currency

and any agent or examiner appointed to examine

the affairs of said member bank; contrary to the

form, force and effect of the Statute in such case

made and provided, and against the peace and

dignity of the United States of America.

THIRD COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:
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That heretofore, to wit, on or about the 19th day
of December, 1921, the said ROBERT B. NOBLE,
and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so.being said agents and officers of said

member bank as in the first count hereof set out,

in said city of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent

or examiner appointed to examine the affairs of

said member bank, make and cause to be made in

a certain statement then and there belonging to

and in use by said member bank in transacting

its business, and then and there known as an

individual ledger sheet of R. B. Noble, a certain

entry under date of December 19, 1921, in the

words and figures following, that is to say:

Dec. 19 50,000.00

which said entry was made in said statement in two

columns, "Dec. 19" appearing in the column devoted

to date, and the "50,000.00" appearing in the column

devoted to deposits, and which said entry so, as

aforesaid, made and caused to be made in said

statement, then and there purported to show, and

did in substance and effect indicate and declare

that the sum of Fifty [7] Thousand Dollars

($50,000.00) had, on December 19, 1921, been regu-

larly and lawfully and in due course of business

deposited to the credit of the said account of the

said R. B. Noble.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge
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and present that said entry so made as aforesaid
was then and there false in this, that said sum of
Fifty Thousand Dollars ($50,000.00) had not on the
19th day of December, 1921, been regularly or
lawfully or in due course of business deposited to

the credit of the said account of the said R. B.
Noble but was in truth and fact a fictitious deposit

and credit, and was wholly false, as they, the said

Robert B. Noble, and said Julius C. Peters, and
said Edward R. Funk, then and there well knew,

and that said false entry was then and there made
as aforesaid, and caused to be made, as aforesaid,

by the said Robert B. Noble, and said Julius C
Peters, and said Edward R. Funk, with intent to

deceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank; contrary to the form, force

and effect of the Statute in such case made and

provided, and against the peace and dignity of

the United States of America.

FOURTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 19th day

of December, 1921, the said ROBERT B. NOBLE,

and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the first count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive
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the Comptroller of the Currency and any agent

[8] or examiner appointed to examine the affairs

of said member bank, make and cause to be made
in a certain statement then and there belonging to

and in use by said member bank in transacting

its business, and then and there known as an in-

dividual ledger sheet of Julius C. Peters, a certain

entry under date of December 19, 1921, in the

words and figures following, that is to say:

Dec. 19 50,000.00

which said entry was made in said statement in

two columns, ''Dec. 19" appearing in the column

devoted to date, and the "50,000.00" appearing in

the column devoted to deposits, and which said

entry so, as aforesaid, made and caused to be made

in said statement, then and there purported to

show, and did in substance and effect indicate and

declare that the sum of Fifty Thousand Dollars

($50,000.00) had, on December 19, 1921, been regu-

larly and lawfully and in due course of business

deposited to the credit of the said account of the

said Julius C. Peters.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said sum of

Fifty Thousand Dollars ($50,000.00) had not, on

the 19th day of December, 1921, been regularly or

lawfully or in due course of business deposited to

the credit of the said account of the said Julius C.

Peters but was in truth and fact a fictitious deposit

and credit, and was wholly false, as they, the said
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Robert B. Noble, and said Julius C. Peters, and
said Edward R. Funk, then and there well knew,
and that said false entry was then and there made
as aforesaid, and caused to be made, as aforesaid,
by the said Robert B. Noble, and said Julius C.
Peters, and said Edward R. Funk, with intent to
deceive the Comptroller of [9] the Currency and
any agent or examiner appointed to examine the
affairs of said member bank; contrary to the form,
force and effect of the Statute in such case made
and provided, and against the peace and dignity
of the United States of America.

FIFTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 27th day
of February, 1922, said ROBERT B. NOBLE, and
said JULIUS C. PETERS were agents and direc-

tors, and said EDWARD R. FUNK was an agent

and officer, to wit, cashier, of the Commercial

National Bank of Great Falls, Montana, in the State

and District of Montana, and within the jurisdiction

of this Court, which said Commercial National Bank

of Great Falls, Montana, was then and there a na-

tional banking association, theretofore duly created

and established as such, and was then and there

existing and doing a banking business in the City

of Great Falls, in the State and District aforesaid,

under and by virtue of the laws of the United

States, and was then and there a member of the

Federal Reserve Bank of Minneapolis, Minnesota,

M
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in compliance with the laws of the United States;

and that on or about the 27th day of February, 1922,

the said Eobert B. Noble, and said Julius C. Peters,

and said Edward R. Funk, being said agents, direc-

tors and officers, respectively, of said member bank

in said City of Great Falls, Montana, did then and

there wilfully, wrongfully, unlawfully, feloniously,

and with intent to deceive the Comptroller of the

Currency and any agent or examiner appointed to

examine the affairs of said member bank, make and

cause to be made in a certain book then and there

belonging to and in use by said member bank in

transacting its business and then and there known

as [10] General Ledger and in an account in said

book entitled "Bank of California, Tacoma," and

in the debit column of said account, a certain entry

under date of February 27, 1922, in the words

and figures following, that is to say:

"27 100 000"

which said entry so made and caused to be made in

said account was made in two columns, "27" ap-

pearing in the colimin devoted to date, and the

"100 000" appearing in the column devoted to debit,

and which said entry so, as aforesaid, made and

caused to be made in said account in said ledger,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the sum

of One Hundred Thousand Dollars ($100,000.00)

was then and there owing and owed to the said

member bank by the Said Bank of California, N. A.,

Tacoma, Washington.
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And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that the said entry so made and caused

to be made as aforesaid, was then and there false

in this, that the said sum of One Hundred Thousand

Dollars ($100,000.00) was not then and there a

lawful charge against the Bank of California, N. A.,

Tacoma, Washington, and said sum of One Hun-

dred Thousand Dollars ($100,000.00) was not, nor

was any part of it, then and there owing or owed

to the said member bank by the said Bank of

California, N. A., Tacoma, Washington, as they,

the said Robert B. Noble, and said Julius C. Peters,

and said Edward R. Funk, then and there well

knew; and that the said false entry was then and

there made as aforesaid with the intent then and

there on the part of the said Robert B. Noble and

said Julius C. Peters and said Edward R. Funk

to deceive the Comptroller of the Currency and any

agent or examiner [11] appointed to examine the

affairs of said member bank; contrary to the

form, force and effect of the Statute in such case

made and provided, and against the peace and

dignity of the United States of America.

SIXTH COUNT.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present

:

That heretofore, to wit, on or about the 27th day

of February, 1922, the said ROBERT B. NOBLE,

and said JULIUS C. PETERS, and said EDWARD

R. FUNK, being said agents and officers of said
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member bank as in the fifth count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain book then and there belonging to and in use

by said member bank in transacting its business

and then and there known as General Ledger and

in an account in said book entitled ''Northwestern

Nat'l, Portland Ore," and in the debit column of

said account, a certain entry under date of February

27, 1922, in the words and figures following, that is

to say:

''Feb. 27 100 000—"

which said entry so made and caused to be made in

said account was made in two columns, "Feb. 27"

appearing in the column devoted to date, and the

"100 000—" appearing in the column devoted to

debit, and which said entry so, as aforesaid, made

and caused to be made in said account in said

ledger, then and there purported to show, and did

in substance and effect indicate [12] and declare

that the sum of One Hundred Thousand Dollars

($100,000.00) was then and there owing and owed

to the said member bank by the said Northwestern

National Bank of Portland, Oregon.

And the Grand Jurors aforesaid, upon their oaths

and afarmations aforesaid, do further find, charge

and present, that the said entry so made and caused

to be made as aforesaid, was then and there false
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in this, that the said sum of One Hundred Thousand
Dollars ($100,000.00) was not then and there a

lawful charge against the Northwestern National

Bank of Portland, Oregon, and said sum of One
Hundred Thousand Dollars ($100,000.00) was not,

nor was any part of it, then and there owing or owed
to the said member bank by the said Northwestern

National Bank of Portland, Oregon, as they, the

said Robert B. Noble, and said Julius C. Peters, and

said Edward R. Funk, then and there w^ell knew;

and that the said false entry was then and there

made as aforesaid with the intent then and there

on the part of the said Robert B. Noble and said

Julius C. Peters and said Edward R. Funk to

deceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank; contrary to the form, force

and effect of the Statute in such case made and

provided, and against the peace and dignity of the

United States of America.

SEVENTH COUNT.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 27th day

of February, 1922, the said ROBERT B. NOBLE,

and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of

said member bank as in the fifth count hereof set

out, in said [13] City of Great Falls, State and

District aforesaid, did then and there wilfully,

wrongfully, unlawfully, feloniously, and with intent
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to deceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank, make and cause to be made
in a certain statement then and there belonging to

and in use by said member bank in transacting its

business, and then and there known as an individual

ledger sheet of R. B. Noble, a certain entry under

date of February 27, 1922, in the words and

figures following, that is to say:

Feb. 28 100,000.00'

which said entry was made in said statement in two

columns, "Feb. 28" appearing in the column devoted

to date, and the "100,000.00" appearing in the

column devoted to deposits, and which said entry so,

as aforesaid, made and caused to be made in said

statement, then and there purported to show, and

did in substance and effect indicate and declare that

the sum of One Hundred Thousand Dollars ($100,-

000.00) had, on February 27, 1922, been regularly

and lawfully and in due course of business deposited

to the credit of the said account of the said R. B.

Noble.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said sum of

One Hundred Thousand Dollars ($100,000.00) had

not, on the 27th day of February, 1922, been regu-

larly or lawfully or in due course of business de-

posited to the credit of the said account of the said

R. B. Noble but was in truth and fact a fictitious

deposit and credit, and was wholly false, as they,
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the said Robert B. Noble, and said Julius C. Peters,
and said Edward R. Funk, then and there well knew'
and that said false entry was [14] then and there'

made as aforesaid, and caused to be made, as afore-
said, by the said Robert B. Noble, and said Julius
C. Peters, and isaid Edward R. Funk, with intent
to deceive the Comptroller of the Currency and
any agent or examiner appointed to examine the
affairs of said member bank ; contrary to the form,
force and effect of the Statute in such case made
and provided, and against the peace and dignity

of the United States of America.

EIGHTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 27th day

of February, ,1922, the said ROBERT B. NOBLE,
and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the fifth count hereof set out,

in said City of Great Falls, State and District afore-

said, did then and there wilfully, wrongfully, unlaw-

fully, feloniously, ^nd with intent to deceive the

Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain statement then and there belonging to and

in use by said member bank in transacting its

business, and then and there known as an individual

ledger sheet of Julius C. Peters, a certain entry
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under date of February 27, 1922, in the words

and figures following, that is to say

:

Feb. 27 100,000.00

which said entry was made in said statement in

two columns, ''Feb. 27" appearing in the column

devoted to date, and the ''100,000.00" appearing

in the column devoted to deposits, and which said

entry so, as aforesaid, made and caused to be made
in said statement, then and there purported to show,

and did in substance and effect indicate and declare

that the sum of One [15] Hundred Thousand

Dollars ($100,000.00) had, on February 27, 1922,

been regularly and lawfully and in due course of

business deposited to the credit of the said account

of the said Julius C. Peters.

And the Grand Jurors aforesaid, upon their oaths

and .affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

Avas then and there false in this, that said sum of

One Hundred Thousand Dollars ($100,000.00) had

not, on the 27th day of February, 1922, been regu-

larly or lawfully or in due course of business de-

posited to the credit of the said account of the

said Julius C. Peters but was in truth and fact a

fictitious deposit and credit, and was wholly false,

as they, the said Robert B. >''oble, and said Julius

C. Peters, and said Edward R. Funk, then and

there well knew, and that said false entry was then

and there made as aforesaid, and caused to be

made, as aforesaid, by the said Robert B. Noble,

and said Julius C. Peters, and said Edward R.

Funk, with intent to deceive the Comptroller of the
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Currency and any agent or examiner appointed

to examine the affairs of said member bank; con-

trary to the fonn, force and effect of the Statute

in such case made and provided, and against the

peace and dignity of the United States of America.

NINTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present :

That heretofore, to wit, on or about the 26th day
of June, 1922, the said ROBERT B. NOBLE, and

said JULIUS 0. PETERS, and said EDWARD
R. FUNK, being said agents and officers of said

member bank as in the fifth count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent [16] to

deceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank, make and cause to be made

in a certain book then and there belonging to and

in use by said member bank in transacting its

business and then and there known as General

Ledger and in an account in said book entitled

"Bank of California, Tacoma," and in the debit

column of said account, a certain entry under date

of June 26, 1922, in the figures following, that is

to say:

"26 50 000—"

which said entry so made and caused to be made in

said account was made in two columns, "26" ap-

pearing in the column devoted to date, and the
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•50 000— " appearing in the column devoted to

debit, and which said entry so, as aforesaid, made
and caused to be made in said account in said

ledger, then and there purported to show, and did

in substance and effect indicate and declare that

the sum of Fifty Thousand Dollars ($50,000.00) was

then and there owing and owed to the said member
bank by the said Bank of California, N. A., Tacoma,

Washington.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that the said entry so made and caused

to be made as aforesaid, was then and there false

in this, that the said sum of Fifty Thousand Dollars

($50,000.00) was not then and there a lawful charge

against the Bank of California, N. A., Tacoma,

Washington, and said sum of Fifty Thousand Dol-

lars ($50,000.00) was not, nor was any part of it,

then and there owing or owed to the said member

bank by the said Bank of California, N. A., Tacoma,

Washington, as they, the said Robert B. Noble,

and said Julius C. Peters, and said Edward R. Funk

then and there well knew; and [17] that the

said false entry was then and there made as afore-

said with the intent then and there on the part of

the said Robert B. Noble and said Julius C. Peters

and said Edward R. Funk to deceive the Comptroller

of the Currency and any agent or examiner ap-

pointed to examine the affairs of said member

bank; contrary to the form, force and effect of the

Statute in such case made and provided, and
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against the peace and dignity of the United States

of America.

TENTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 26th day

of June, 1922, the said ROBERT B. NOBLE, and

said JULIUS C. PETERS, and said EDWARD
R. FUNK, being said agents and officers of said

member bank as in the fifth count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and snj agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain book then and there belonging to and in use

by said member bank in transacting its business

and then and there known as General Ledger and

in an account in said book entitled "Northwestern

Nat'l Portland, Ore.," and in the debit column of said

account, a certain entry under date of June 26, 1922,

in the word and figures following, that is to say

:

"June 26 50 000—"

which said entry so made and caused to be made

in said account was made in two columns, "June

26" appearing in the column [18] devoted to

date, and the "50 000--" appearing in the column

devoted to debit, and which said entry so, as afore-

said, made and caused to be made in said account

in said ledger, then and there purported to show,
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and did in substance and effect indicate and de-

clare that the sum of Fifty Thousand Dollars

($50,000.00) \Yas then and there owing and owed

to the said member bank by the said Northwestern

National Bank of Portland, Oregon.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that the said entry so made and caused

to be made as aforesaid, was then and there false

in this, that the said sum of Fifty Thousand Dol-

lars ($50,000.00) was not then and there a lawful

charge against the Northwestern National Bank of

Portland, Oregon, and said sum of Fifty Thousand

Dollars ($50,000.00) was not, nor was any part of

it, then and there owing or owed to the said mem-
ber bank by the said Northwestern National Bank
of Portland, Oregon, as they, the said Robert B.

Noble, and said Julius C. Peters, and said Edward
R. Funk, then and there well knew; and that the

said false entry was then and there made as afore-

said with the intent then and there on the part of

the said Robert B. Noble and said Julius C. Peters

and said Edward R. Funk to deceive the Comptrol-

ler of the Currency and any agent or examiner

appointed to examine the affairs of said member
bank; contrary to the form, force and effect of the

statute in such case made and provided, and against

the peace and dignity of the United States of

America.

ELEVENTH COUNT.
And the Grand Jurors aforesaid, upon their

oaths and affirmations aforesaid, do further find,

charge and present:



22 Robert B. Noble and Julius C. Peters

That heretofore, to wit, on or about the 26th day of

[19] June, 1922, the said ROBERT B. NOBLE,
and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the fifth count hereof set out,

in said City of Oreat Falls, iState and District

aforesaid, did then and there wilfully, wrongfully,

feloniously, and with intent to deceive the Comp-

troller of the Currency and any agent or examiner

appointed to examine the affairs of said member
bank, make and cause to be made in a certain

statement then and there belonging to and used

by said member bank in transacting its business,

and then and there known as an individual ledger

sheet of R. B. Noble, a certain entry under date of

June 26, 1922, in the word and figures following,

that is to say:

"Jun. 26 50,000.00"

which said entry was made in said statement in

two columns, "Jun. 26" appearing in the column

devoted to date, and the "50,000.00" appearing in

the column devoted to deposits, and which said

entry so, as aforesaid, made and caused to be made

in said statement, then and there purported to

show, and did in substance and effect indicate and

declare that the sum of Fifty Thousand Dollars

($50,000.00) had, on June 26, 1922, been regularly

and lawfully and in due course of business de-

posited to the credit of the said account of the

said R. B. Noble.

And the Grand Jurors aforesaid, upon their oaths
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and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said sum of

Fifty Thousand Dollars ($50,000.00) had not, on

the 26th day of June, 1922, been regularly or law-

fully or in due course of business deposited to the

credit of the said account of the said R. B. Noble

but was in truth and fact a fictitious [20] de-

posit and credit, and was wholly false, as they, the

said Robert B. Noble, and said Julius C. Peters,

and said Edward R. Funk, then and there well

knew, and that said false entry was then and there

made as aforesaid, and caused to be made, as afore-

said, by the said Robert B. Noble, and said Julius

C. Peters, and said Edward R. Funk, with intent

to deceive the Comptroller of the Currency and

any agent or examiner appointed to examine the

affairs of said member bank; contrary to the form,

force and effect of the statute in such case made
and provided, and against the peace and dignity

of the United States of America.

TWELFTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 26th day

of June, 1922, the said ROBERT B. NOBLE, and

said JULIUS C. PETERS, and said EDWARD R.

FUNK, so being said agents and officers of said mem-
ber bank as in the fifth count hereof set out, in said

Oity of Great Falls, State and District aforesaid, did



2,4 Robert B. Noble and Julius C. Peters

then and there wilfully, wrongfully, unlawfully, felo-

niously, and with intent to deceive the Comptroller

of the Currency and any agent or examiner ap-

pointed to examine the affairs of said member
bank, make and cause to be made in a certain

statement then and there belonging to and in use

by said member bank in transacting its business,

and then and there known as an individual ledger

sheet of Julius C. Peters, a certain entry under

date of June 26, 1922, in the figures following, that

is to say:

"50,000.00"

which said entry was made in said statement in

the column devoted to deposits, and which said

entry so, as aforesaid, made [21] and caused to

be made in said statement, then and there pur-

ported to show, and did in substance and effect in-

dicate and declare that the sum of Fifty Thousand

Dollars ($50,000.00) had, on June 26, 1922, been

regularly and lawfully and in due course of busi-

ness deposited to the credit of the said account of

the said Julius C. Peters.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said sum of

Fifty Thousand Dollars ($50,000.00) had not, on

the 26th day of June, 1922, been regularly or law-

fully or in due course of business deposited to the

credit of the said account of the said Julius C.

Peters but was in truth and fact a fictitious de-

posit and credit, and was wholly false, as they,

the said Robert B. Noble, and said Julius C. Peters,
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and said Edward R. Funk, then and there well

knew, and that said false entry was then and there

made as aforesaid, and caused to he made, as afore-

said, by the said Robert B. Noble, and said Julius

C. Peters, and said Edward R. Funk, with intent

to deceive the Comptroller of the Currency and

any agent or examiner appointed to examine the

affairs of said member bank; contrary to the form,

force and effect of the statutes in such case made

and provided, and against the peace and dignity

of the United States of America.

THIRTEENTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 2d day of

September, 1922, the said ROBERT B. NOBLE, and

said JULIUS €. PETERS, and said EDWARD R.

FUNK, being said agents and officers of said mem-

ber bank as in the fifth count hereof set out, in [22]

said City of Great Falls, State and District aforesaid,

did then and there wilfully, wrongfully, unlawfully,

feloniously, and with intent to deceive the Comp-

troller of the Currency and any agent or examiner

appointed to examine the affairs of said member
bank, make and caused to be made in a certain

book then and there belonging to and in use by

said member bank in transacting its business and

then and there known as General Ledger and in

an account in said book entitled ''Bank of Califor-

nia, Tacoma," and in the debit column of said ac-

count, a certain entry under date of September 2,
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1922, in the word and figures following, that is to

say:

"Sept. 2 50 000"

which said entry so made and caused to be made
in said account was made in two colimans, ''Sept.

2," appearing in the column devoted to date, and

the "50 000" appearing in the column devoted to

debit, and which said entry so, as aforesaid, made
and caused to be made in said account in said

ledger, then and there purported to show, and

did in substance and effect indicate and declare

that the sum of Fifty Thousand Dollars ($50,-

000.00) was then and there owing and owed to the

said member bank by the said Bank of California,

N. A., Tacoma, Washington.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present: that the said entry so jnade and

caused to be made as aforesaid, was then and there

false in this, that the said sum of Fifty Thousand

Dollars ($50,000.00) was not then and there a law-

ful charge against the Bank of California, N. A.,

Tacoma, Washington, and said sum of Fifty Thou-

sand Dollars ($50,000.00) was not, nor was any

part of it, then and there owing or owed to the

said [23] member bank by the said Bank of Cali-

fornia, N. A., Tacoma, Washington, as they, the

said Eobert B. Noble, and said Julius C. Peters,

and said Edward R. Funk, then and there well

knew; and that the said entry was then and there

made as aforesaid with the intent then and there

on the part of the said Robert B. Noble and said
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Julius C. Peters and said Edward R. Funk to de-

ceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank; contrary to the form, force

and effect of the statute in such case made and

provided, and against the peace and dignity of the

United States of America.

FOURTEENTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 2d day

of September, 1922, the said ROBERT B. NOBLE,
and said JULIUS C. PETERS, and said EDWARD
R. FUNK, being said agents and officers of said bank

as in the fifth count hereof set out, in said City of

Great Falls, State and District aforesaid, did then

and there wilfully, wrongfully, unlawfully, felo-

niously, and with intent to deceive the Comptroller of

the Currency and any agent or examiner appointed

to examine the affairs of said member bank, make

and cause to be made in a certain book then and

there belonging to and in use by said member bank

in transacting its business and then and there

known as General Ledger and in an account in

said book entitled ** Northwestern Nat'l Portland,

Ore.," and in the debit column of said account, a

certain entry under date of September 2, 1922, in

the word and figures following, that is to say:

"Sep. 2 50 000—" [24]

which said entry so made and caused to be made
in said account was made in two columns, "Sep.
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2" appearing in the coliunn devoted to date, and

the "50 000— " appearing in the column devoted

to debit, and which said entry so, as aforesaid,

made and caused to he made in said account in

said ledger, then and there purported to show, and

did in substance and effect indicate and declare

that the sum of Fifty Thousand Dollars ($50,-

000.00) was then and there owing and owed to the

said member bank by the said Northwestern Na-

tional Bank of Portland, Oregon.

And the Grrand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that the said entry so made and caused

to be made as aforesaid, was then and there false

in this, that the said sum of Fifty Thousand Dol-

lars ($50,000,00) was not then and there a lawful

charge against the Northwestern National Bank

of Portland, Oregon, and said sum of Fifty Thou-

sand Dollars ($50,000.00) was not, nor was any

part of it, then and there owing or owed to the

said member bank by the said Northwestern Na-

tional Bank of Portland, Oregon, as they, the said

Robert B. Noble, and said Julius C. Peters, and

said Edward R. Funk, then and there well knew;

and that the said false entry was then and there

made as aforesaid with the intent then and there

on the part of the said Robert B. Noble and said

Julius C. Peters and said Edward R. Funk to de-

ceive the Comptroller of the Currency and any

agent or examiner appointed to examine the affairs

of said member bank; contrarj^ to the form, force

and effect of the statute in such case made and
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provided, and against the peace and dignity of the

United States of America.

FIFTEEXTH COUNT.
And the G-rand Jurors aforesaid, upon their oaths

and [25] affirmations aforesaid, do further find

charge and present:

That heretofore, to wit, on or about the 2d day

of September, 1922, the said ROBERT B. XOBLE,
and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the fifth count hereof set out, in

said City of Great Falls, State and District afore-

said, did then and there wilfully, wrongfully, unlaw-

fully, feloniously, and with intent to deceive the

Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a

certain statement then and there belonging to and

in use by said member bank in transacting its

business, and then and there known as an indi-

vidual ledger sheet of R. B. Noble, a certain entry

imder date of September 2, 1922, in the word and

figures following, that is to say:

••Sep. 2 50,000.00"

which said entry was made in said statement in

two columns, ''Sep. 2" appearing in the column

devoted to date, and the "50,000.00" appearing in

the column devoted to deposits, and which said

entry so, as aforesaidfi made and caused to be

made in said statement, then and there piurported

to show, and did in substance and effect indicate

and declare that the sum of Fiftv Thousand Dol-
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lars ($50,000.00) had, on Septeinber 2, 1922, been

regularly and lawMly and in due course of busi-

ness deposited to the credit of the said account of

the said R. B. Noble.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said smu of

Fifty Thousand Dollars ($50,000,00) had not, on

the 2d day of September, 1922, been regularly or

lawfully or in [20] due course of business de-

posited to the credit of the said account of the said

El. B. Noble but was in truth and fact a fictitious

deposit and credit, and was wholly false, as they,

the said Robert B. Noble, and said Julius C.

Peters, and said Edward R. Punk, then and there

well knew, and that said false entry was then and

there made as aforesaid, and caused to be made as

aforesaid, by the said Robert B. Noble, and said

Julius C. Peters, and said Edward R. Punk, with

intent to deceive the Comptroller of the Currency

and any agent or examiner appointed to examine

the affairs of said member bank; contrary to the

form, force and effect of the statute in such case

made and provided, and against the peace and

dignity of the United States of America.

SIXTEENTH COUNT.
And the Grand Jurors aforesaid, upon their

oaths and affirmations aforesaid, do further find,

charge and present:

That heretofore, to wit, on or about the 2d day

of September, 1922, the said ROBERT B. NOBLE,
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and said JULIUS C. PETERS, and said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the fifth count hereof set out, in

said City of Great Falls, State and District aforesaid,

did then and there wilfully, wrongfully, unlawfully,

feloniously, and with intent to deceive the Comp-

troller of the Currency and any agent or examiner

appointed to examine the affairs of said member
bank, make and cause to be made a certain state-

ment then and there belonging to and in use by

said member bank in transacting its business, and

then and there known as an individual ledger sheet

of Julius CL Peters, a certain entry under date of

September 2, 1922, in the word and figures follow-

ing, that is to say:

''Sep. 2 50,000.00" [27]

which said entry was made in said statement in

two columns, ''Sep. 2" appearing in the column

devoted to date, and the "50,000.00" appearing in

the column devoted to deposits, and which said

entry so, as aforesaid, made and caused to be made
in said statement, then and there purported to

show, and did in substance and effect indicate and

declare that the sum of Fifty Thousand Dollars

($50,000.00) had, on September 2, 1922, been regu-

larly and lawfully and in due course of business

deposited to the credit of the said account of the

said Julius C. Peters.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present that said entry so made as aforesaid

was then and there false in this, that said sum of
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Fifty Thousand DoUars ($50,000.00) had not, on

the 2d day of September, 1922, been regularly or

lawfully or in due course of business deposited to

the credit of the said account of the said Julius C.

Peters but was in truth and fact a fictitious de-

posit and credit, and was wholly false, as they, the

said Robert B. Noble, and said Julius C. Peters,

and said Edward R. Funk, then and there well

knew, and that said false entry was then and there

made as aforesaid, and caused to be made as afore-

said, by the said Robert B. Noble, and said Julius

C. Peters, and said Edward R. Funk, with intent

to deceive the Comptroller of the Currency and

any agent or examiner appointed to examine the

affairs of said member bank; contrary to the form,

force and effect of the statute in such case made
and approved, and against the peace and dignity

of the United States of America.

SEVENTEENTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 3d day of

January, 1922, the said ROBERT B. NOBLE, the

said JULIUS C. PETERS, and [28] the said ED-
WARD R. FUNK, so being said agents and officers

of said member bank as in the first count hereof set

out, in said City of Oreat Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said
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member bank, make and cause to be made in a cer-

tain report of condition of the affairs of the said

member bank at the close of business on December

31, 1921 (which said report then and there pur-

ported to be made to the Comptroller of the Cur-

rency of the United States, in accordance with the

provisions of Section 5211, Revised Statutes of the

United States), a certain false entry, under the

heading "Resources" on the face and a part of

said report, to wit, opposite the item "10. Cash in

vault and amount due from National Banks (see

schedule No. 2)," in the figures following, that is

to say:

"140 619 54"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of cash in vault of said member bank and

amount due from National Banks to said member
bank at the close of business on December 31, 1921,

was the sum of One Hundred Forty Thousand Six

Hundred Nineteen and 54/100 Dollars ($140,619.-

54).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made as aforesaid,

was false in this, to wit, that the amount of cash

in vault of said member bank and amount due

from National Banks to said member bank as afore-

said at the close of business on December 31, 1921,

was not the sum last aforesaid, but was a different

and much lesser sum, to wit, the sum of One [29

J
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Hundred Thirty-eight Thousand Eight Hundred

Seven and 75/100 Dollars ($138,807.75) as they,

the said Robert B. Noble, the said Julius C. Peters,

and the said Edward R. Funk, then and there well

knew; contrary to the form, force and effect of

the statute in such case made and provided, and

against the peace and dignity of the United States

of America.

EIGHTEENTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affii^mations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 3d day

of January, 1922, the said ROBERT B. NOBLE, the

said JULIUS C. PETERS, and the said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the first count hereof set out,

in said City of Great Falls, State and District

aforesaid, did then and there wilfully, wrongfully,

unlawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, make and cause to be made in a cer-

tain report of condition of the aifairs of the said

member bank at the close of business on December

31, 1921 (which said report then and there pur-

ported to be made to the Comptroller of the Cur-

rency of the United States, in accordance with the

provisions of Section 5211, Revised Statutes of

the United States), a certain false entry, under

the heading ''Resources" on the face and a part

of said report, to wit, opposite the item ''11.
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Amount due from iState banks, bankers and trust

companies in the U. S. (other 'than included in

Items 8, 9, and 10)," in the figures following, that

is to say:

"111 709 83"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and eifect indicate and [30] declare that

the amount due from State banks, bankers, and

trust companies in the U. S. (other than included

in Items 8, 9, and 10), to said member bank at the

close of business on December 31, 1921, was the

sum of One Hundred Eleven Thousand Seven Hun-

dred Nine and 83/100 Dollars ($111,709.83).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made as aforesaid,

was false in this, to wit, that the amount due from

State banks, bankers and trust companies in the

U. S. (other than included in Items 8, 9, and 10)

to said member bank as aforesaid, at the close of

business on said December 31, 1921, was not the

sum last aforesaid, but was a different and much

lesser sum, to wit, the sum of Thirteen Thousand

Five Hundred Twenty-one and 62/100 Dollars

($13,521.62), as they, the said Robert B. Noble, the

said Julius C. Peters, and the said Edward R.

Funk, then and there well knew; contrary to the

form, force and effect of the statute in such case

made and provided, and against the peace and dig-

nity of the United States of America.

NINETEENTH COUNT.

And the Grand Jurors aforesaid, upon their oaths
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and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 3d day

of January, 1922, the said ROBEET B. NOBLE, the

said JULIUS C. PETERS, and the said EDWARD
R. FUNK, so being said agents and officers of said

member bank as in the first count hereof set out,

in said City of Great Falls, State and District afore-

said, did then and there wilfully, wrongfully, un-

lawfully, feloniously, and with intent to deceive

the Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

member bank, [31] make and cause to be made

in a certain report of condition of the affairs of

the said member bank at the close of business on De-

cember 31, 1921 (which said report then and there

purported to be made to the Comptroller of the Cur-

rency of the United States, in accordance with the

provisions of Section 5211, Revised Statutes of

the United States), a certain false entry, under

the heading "Liabilities" on the face and a part

of said report, to wit, opposite the item ''26. Indi-

vidual deposits subject to check," in the figures

following, that is to say:

''865 833 26"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of individual deposits subject to check in

said member bank at the .close of business Decem-

ber 31, 1921, was the sum of Eight Hundred Eighty-

five Thousand Eight Hundred Thirty-three and

26/100 Dollars ($885,833.26).
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And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made, as aforesaid,

was false in this, to wit, that the amount of indi-

vidual deposits subject to check in said member

bank as aforesaid at the close of business on De-

cember 31, 1921, was not the simi last aforesaid,

but was a different and much lesser sum, to wit,

the sum of Seven Hundred Eighty-five Thousand

Eight Hundred Thirty-three and 26/100 Dollars

($785,833.26), as they, the said Eobert B. Noble,

the said Julius C. Peters, and the said Edward R.

Funk, then and there well knew; contrary to the

form, force and effect of the statute in such case

made and provided, and against the peace and dig-

nity of the United States of America. [32]

TWENTIETH COUNT.
And the Grrand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 17th day

of March, 1922, the said ROBERT B. NOBLE, the

said JULIUS C. PETERS, and the said EDWARD
R. FUNK, so being said agents, directors and officers

respectively, of said member bank as in the fifth count

hereof set out, in said City of Great Falls, State

and District aforesaid, did then and there wilfully,

wrongfully, unlawfully, feloniously, and with in-

tent to deceive the Comptroller of the Currency

and any agent or examiner appointed to examine

the affairs of said member bank, make and cause

to be made in a certain report of condition of the
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affairs of the said member bank at the close of

business on March 10, 1922 (which said report

then and there purported to be made to the Comp-

troller of the Currency of the United States, in

accordance with the provisions of Section 5211,

Revised Statutes of the United States), a certain

false entry, under the heading "Resources" on

the face and a part of said report, to wit, opposite

the item "10. Cash in vault and amount due from

National Banks (see schedule No. 2)," in the fig-

ures following, that is to say:

"267 017 04"

which said entry so made and caused to be made,

then and there piu-ported to show, and did in sub-

stance and effect indicate and declare that the

amoimt of cash in vault of said member bank and

amount due from National Banks to said member
bank at the close of business on March 10, 1922,

was the sum of Two Hundred Sixty-seven Thou-

sand Seventeen and 4/100 Dollars ($267,017.04).

And the Orand Jurors aforesaid, upon their oaths

and [33] affirmations aforesaid, do further find,

charge and present, that said entry so made 'as

aforesaid was false in this, to wit, that the amount

of cash in vault of said member bank and amount

due from National Banks to said member bank

as aforesaid at the close of business on March 10,

1922, was not the sum last aforesaid, but was a

different and much lesser smn, to wit, the siun of

Sixty-seven Thousand Seventeen and 4/100 Dol-

lars ($67,017.04), as they, the said Robert B. Noble,

the said Julius C. Peters, and the said Edward R.
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Funk, then and there well knew; contrary to the

form, force and effect of the statute in such case

made and provided, and against the peace and dig-

nity of the United States of America.

TWENTY-FIRST COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 17th day

of March, 1922, the said ROBERT B. NOBLE, the

said JULIUS C. PETERS, and the said EDWARD
R. FUNK, so being said agents, directors and officers,

respectively, of said member bank as in the fifth count

hereof set out, in said City of Great Falls, State

and District aforesaid, did then and there wilfuUy,

wrongfully, unlawfully, feloniously, and with in-

tent to deceive the Comptroller of the Currency

and any agent or examiner appointed to examine

the affairs of said member bank, make and cause to

be made in a certain report of conditions of the affairs

of the said member bank at the close of business on

March 10, 1922 (which said report then and there

purported to be made to the Comptroller of the

Currency of the United States, in accordance with

the provisions of Section 5211, Revised Statutes of

the United States), a certain false entry, under the

heading "Liabilities" on the face and a part of

said report, to wit, opposite the item "26. [34]

Individual deposits subject to check," in the fig-

ures following, that is to say:

"819 839 38"

which said entry so made and caused to be made,
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then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of individual deposits subject to check in

said member bank at the close of business March

10, 1922, was the sum of Eight Hiuidred Nineteen

Thousand Eight Hundred Thirty-nine and 38/100

Dollars ($819,839.38).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made, as aforesaid,

was false in this, to wit, that the amount of indi-

vidual deposits subject to check in said member
bank as aforesaid at the close of business on March

10, 1922, was not the sum last aforesaid, but was

a different and much lesser sum, to wit, the sum
of Six Hundred Nineteen Thousand Eight Hundred

Thirty-nine and 38/100 Dollars ($619,839.38), as

they, the said Robert B. Noble, the said Julius C.

Peters, and the said Edward R. Funk, then and

there well knew; contrary to the form, force and

effect of the statute in such case made and pro-

vided, and against, the peace and dignity of the

United States of America.

TWENTY-SECOND COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 6th day

of iSeptember, 1922, the said ROBERT B. NOBLE,
the said JULIUS C. PETERS, and the said ED-

WARD R. FUNK, so being said agents, directors

and officers, respectively, of said member bank as in
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the fifth count thereof set out, in said Oity of Great

Falls, State and District aforesaid, did then and

there wilfully, wrongfully, [35] unlawfully, felo-

niously, and with intent to deceive the Comptroller

of the Currency and any agent or examiner ap-

pointed to examine the affairs of said member bank,

make and cause to be made in a certain report of

condition of the affairs of the said member bank at

the close of business on May 5, 1922 (which said

report then and there purported to be made to the

Comptroller of the Currency of the United States,

in accordance with the provisions of Section 5211,

Revised Statutes of the United States), a certain

false entry, under the heading "Resources" on the

face and a part of said report, to wit, opposite the

item *'10. Cash in vault and amount due from

National Banks (see schedule No. 2)," in the fig-

ures following, that is to say:

"202 551 11"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of cash in vault of said member bank and

amount due from National Banks to said member
bank at the close of business on May 5, 1922, was

the sum of Two Hundred Two Thousand Five

Hundred Fifty-one and 11/100 Dollars ($202,551.-

11).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made as aforesaid

was false in this, to wit, that the amomit of cash in
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vault of said member bank and the amount due from

National Banks to said member bank as aforesaid

at the close of business on May 5, 1922, was not

the smn last aforesaid, but was a different and

much lesser sum, to wit, the sum of Fifty-two

Thousand Five Hundred Fifty-one and 11/100 Dol-

lars ($52,551.11), as they, the said Robert B. Noble,

the said Julius C. Peters, and the said Edward R.

Funk, then and there well knew; contrary to the

form, force and effect of the statute in such [36]

case made and provided, and against the peace

and dignity of the United States of America.

TWENTY-THIRD COUNT.
And the Orand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present

:

That heretofore, to wit, on or about the 6th day of

September, 1922, the said ROBERT B. NOBLE, the

said JULIUS C. PETERS, and the said EDWARD
R. FUNK, so being said agents, directors and officers,

respectively, of said member bank as in the fifth

count hereof set out, in said City of Great Falls,

State and District aforesaid, did then and there

wilfully, wrongfully, unlawfully, feloniously, and

with intent to deceive the Comptroller of the Cur-

rency and any agent or examiner appointed to ex-

amine the affairs of said member bank, make and

cause to be made in a certain report of condition

of the affairs of the said member bank at the close

of business on May 5, 1922 (which said report then

and there purported to be made to the Comptroller

of the Currency of the United States, in accordance
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with the provisions of Section 5211, Revised Stat-

utes of the United States), a certain false entry,

under the heading "Liabilities" on the face and a

part of said report, to v^it, opposite the item "26.

Individual deposits subject to check," in the fig-

ures follov^ing, that is to eay:

"790 320 57"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of individual deposits subject to check in

said member bank at the close of business May 5, 1922,

was the sum of Seven Hundred Ninety Thousand

Three Hundred Twenty [37] and 57/100 Dollars

($790,320.57).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made, as aforesaid,

was false in this, to wit, that the amount of indi-

vidual deposits subject to check in said member
bank as aforesaid at the close of business on May
5, 1922, was not the siun last aforesaid, but was a

different and much lesser sum, to wit, the sum of

Six Hundred Forty Thousand Three Hundred

Twenty and 57/100 Dollars ($640,320.57), as they,

the said Robert B. Noble, the said Julius C. Peters,

and the said Edward R. Funk, then and there well

knew; contrary to the foim, force and effect of the

statute in such case made and provided, and against

the peace and dignity of the United States of

America.

TWENTY-FOURTH COUNT.
And the Grand Jurors aforesaid, upon their oaths
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and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 6th day

of September, 1922, the said ROBERT B. NOBLE,
the said JULIUS C. PETERS, and the said ED-
WARD R. FUNK, so being said agents, directors

and officers, respectively, of said member bank as in

the fifth count hereof set out, in said City of Great

Falls, State and District aforesaid, did then and there

wilfully, wrongfully, unlawfully, feloniously, and

with intent to deceive the Comptroller of the Cur-

rency and any agent or examiner appointed to

examine the aifairs of said member bank, make
and cause to be made in a certain report of con-

dition of the aifairs of the said member bank at

the close of business on June 30, 1922 (which said

report then and there purported to be made to the

Comptroller of the Currency of the United States,

in accordance with the provisions of Section 5211,

Revised Statutes of the United States), [38] a

certain false entry, under the heading "Resources"

on the face and a part of said report, to wit, oppo-

site the item "10. Cash in vault and amount due

from National Banks (see schedule No. 2)," in

the figures following, that is to say:

"172 522 89"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and eifect indicate and declare that the

amount of cash in vault of said member bank and

amount due from National Banks to said member

bank at the close of business on June 30, 1922, was
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the sum of One Hundred Seventy-two Thousand

Mve Hundred Twenty-two and 89/100 Dollars

($172,522.89).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made as aforesaid

was false in this, to wit, that the amount of cash

in vault of said member bank and amount due from

National Banks to said member bank as aforesaid

at the close of business on June 30, 1922, was not

the sum last aforesaid, but was a different and

much lesser sum, to wit, the sum of Seventy-three

Thousand Thirty-eight and 17/100 Dollars ($73,-

038.17), as they, the said Robert B. Noble, the said

Julius C. Peters, and the said Edward R. Funk,

then and there well knew; contrary to the form,

force and effect of the statute in such case made

and provided, and against the peace and dignity

of the United States of America.

TWENTY-FIFTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 6th day of

[39] iSeptember, 1922, the said ROBERT B. NO-
BLE, the said JULIUS C. PETERS, and the said

EDWARD R. FUNK, so being agents, directors and

officers, respectively, of said member bank as in the

fifth count hereof set out, in said City of Great Falls,

State and District aforefeaid, did then and there

wilfully, wrongfully, unlawfully, feloniously, and
with intent to deceive the Comptroller of the Cur-
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rency and any agent or examiner appointed to ex-

amine the affairs of said member bank, make and

cause to be made in a certain report of condition

of tlie affairs of the said member bank at the close

of business on June 30, 1922 (which said report

then and there purported to be made to the Comp-
troller of the Currency of the United States, in ac-

cordance with the provisions of Section 5211, Re-

vised Statutes of the United States), a certain false

entry, under the heading "Liabilities" on the face

and a part of said report, to wit, opposite the item

"26. Individual deposits subject to check," in

the figures following, that is to say:

"750 437 27"

which said entry so made and caused to be made,

then and there purported to show, and did in sub-

stance and effect indicate and declare that the

amount of individual deposits subject to check in

said member bank at the close of business June

30, 1922, was the sum of Seven Hundred Fifty

Thousand Four Hundred Thirty-seven and 27/100'

Dollars ($750,437.27).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and preisent, that said entry so made, as aforesaid,

was false in this, to wit, that the amount of indi-

vidual deposits subject to check in said member

bank as aforesaid at the close of business on June

30, 1922, was [40] not the ^sum last aforesaid,

but was a .different and much lesser sum, to wit,

the sum of Six Hundred Fifty Thousand Four

Hundred Thirty-seven and 27/100 Dollars ($650,-
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437.27), as they, the said Robert B. Noble, the said

Julius C. Peters, and the said Edward R. Funk,

then and there well knew; contrary to the form,

force and effect of the ^statute in such case made

and provi4ed, and against the peace and dignity

of the United States of America.

TWENTY-SIXTH COUNT.
And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 15th day

of September, 1922, the said ROBERT B. NOBLE,
the said JULIUS C. PETERiS, and the said ED-
WARD R. FUNK, so being said agents, directors and

officers, respectively, of said member bank as in the

fifth count hereof set out, in said City of Great Falls,

State and District aforesaid, did then and there

wilfully, wrongfully, unlawfully, feloniously, and

with intent to deceive the Comptroller of the Cur-

rency and any agent or examiner appointed to ex-

amine the affairs of said member bank, make and

cause to be made in a certain report of condition

of the affairs of the said member bank at the close

of business on September 15, 1922 (which said re-

port then and there purported to be made to the

Comptroller of the Currency of the United States,

in accordance with the provisions of Section 5211,

Revised Statutes of the United States), a certain

false entry, under the heading ''Resources" on

the ,face and a part of said report, to wit, opposite

the item "10. Cash in vault and amount due from
National Banks (see schedule No. 2)," in the fig-

ures following, that is to say:
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''111 534 78" [41]

which said entry so made and caused to be made,

then and there piu-ported to show, and did in sub-

stance and effect indicate and declare that the

amount of cash in vault of /said member bank and

amount due from National Banks to said member
bank at the close of business on September 15, 1922,

was the sum of One Hundred Seventy-one Thou-

sand Five Hundred Thirty-four and 78/100 Dollars

($171,534.78).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present, that said entry so made as aforesaid

was false in this, to wit, that the amount of cash

in vault of said member bank and amount due

from National Banks to said member bank as afore-

said at the clo/se of business on September 15, 1922,

was not the sum last aforesaid, but was a different

and much lesser sum, to wit, the sum of Seventy-

one Thousand Five Hundred Thirty-four and

78/100 Dollars ($71,534.78), as they, the said Rob-

ert B. Noble, the said Julius C. Peters, and the

said Edward R. Funk, then and there well knew ; con-

trary to the form, force and effect of the statute

in such case made and provided, and against the

peace and dignity of the United States of America.

TWENTY-SEVENTH COUNT.

And the Grrand Jurors aforesaid, upon^their oaths

and affirmations aforesaid, do further find, charge

and present:

That heretofore, to wit, on or about the 18th day

of September, 1922, the said ROBERT B. NOBLE,
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the said JULIUS C. PETERS, and the said ED-

WARD R. FUNK, so being said agents, directors

and officers, respectively, of said member bank as in

the fifth count hereof set out, in the City of Great

Falls, State and District aforesaid, did then and

there wilfully, wrongfully, unlawfully, feloniously,

and wdth intent to deceive the Comptroller [42]

of the Currency and any agent or examiner ap-

pointed to examine the affairs of said member
bank, make and cause to be made in la certain re-

port of condition of affairs of the said member
bank at the close of business on September 15, 1922

(which said report then and there purported to be

made to the Comptroller of the Currency of the

United States, in accordance with the provisions

of Section 5211, Revised Statutes of the United

States), a certain false entry, under the heading

"Liabilities" on the face and a part of said report,

to wit, opposite the item "26. Indivi^dual deposits

subject to check," in the figures following, that is

to say:

"751 901 16"

which said entry so made and caused to be made, then

and there purported to show, and did in substance

and effect indicate and declare that the amount of

individual deposits subject to check in said member
bank at the close of business September 15, 1922,

was the sum of Seven Hundred Fifty-one Thou-

sand Nine Hundred One and 16/100 Dollars ($751,-

901.16).

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge
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and present, that said entry so made, as aforesaid,

was false in this, to wit, that the amount of in-

dividual deposits ^subject to check in said member
bank as aforesaid at the close of business on Sep-

tember 15, 1922, was not the sum last aforesaid,

but was a different and much lesser sum, to wit,

the sum of Six Hundred Fifty-one Thousand Nine

Hundred One and 16/100 Dollars ($651,901.16), as

they, the said Robert B. Noble, the said

Julius C. Peters, and the said Edward R.

Punk, then and there well knew ; contrary to the form,

[43] force and effect of the statute in such case

made and provided, and against the peace and dig-

nity of the United States of America.

(Signed) JOHN L. SLATTERY,
United States Attorney for the District of Mon-

tana. [44]

No. 4271. United States District Court, District

of Montana, Oreat Palls Division. The United

States of America vs. Robert B. Noble, Julius C.

Peters, and Edward R. Funk. Indictment. La-

Rue Smith, L. E. Cunningham, H. V. Alward, L. H.

Hamilton, T. E. McClintock, C. N. Halverson, C. P.

Anderson, Frank Noble, C. E. Heisey, Mark Skin-

ner, F. D. Williams, O. M. Robbins, P. G.

Givens, O. A. Carlson, H. E. Rank. A True Bill.

C. T. Lomas, Foreman. Filed in open court this

14th day of November, A. D. 1923. O. R. Garlow,

Clerk. Bail, $5000.00. Single Bond. [45]
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Thereafter, on December 1, 1923, defendants

were duly arraigned, the record thereof being as

follows, to wit:

In the District Court of the United States in and

for the District of Montana.

No. 4271.

UNITED STATES
vs.

ROBERT B. NOBLE, JULIUS C. PETERS and

EDWARD R. FUNK.

Minute Order—December 1, 1923—Arraignment.

The defendants were duly called for arraignment

this day, whereupon J. W. Speer, Esq., asked that

his name be entered as attorney for defendant

Robert B. Noble, Henry C. Smith, Esq., asked that

his name be entered with that of Wm. F. O'Leary,

Esq., as attorneys for defendant Julius C. Peters,

and J. A. McDonough, Esq., asked that his name

be entered as attorney for defendant Edward R.

Funk. So ordered. Thereupon defendants waived

the reading of the indictment and filed a motion

to quash said indictment, which motion was set for

hearing at 1 :30 P. M. this day.

Thereafter, at 1:30 P. M., the district attorney

with counsel for defendants present in court,

whereupon the motion to quash was submitted to

the court upon the arguments in the other cases

against said defendants and taken under advise-

ment.
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Entered in open court December 1, 1923.

C. R. GARLOW,
Clerk. [46]

Thereafter, on December 1, 1923, defendants filed

a motion to quash the indictment, which motion is

in the words and figures following, to wit:

In the District Court of the United States, District

of Montana, Great Falls Division.

UNITED STATES OE AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE, JULIUS C. PETERS, and

EDWARD R. EUNK,
Defendants.

Motion to Quash Indictment.

Defendants above named and each of them re-

spectfully move the above-entitled court to quash

the indictment on file in the above-entitled cause

upon the grounds and for the reasons following:

I.

That the first count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

II.

That the second count of said indictment does

not state facts sufficient to constitute a public or

indictable, or any offense.

III.

That the third count of said indictment does not
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state facts sufficient to constitute a public or in-

dictable, or any offense.

TV.

That the fourth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

V.

That the fifth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

VI.

That the sixth count of said indictment does not

state facts sufficient [47] to constitute a public or

indictable, or any offense.

VII.

That the seventh count of said indictment does

not state facts sufficient to constitute a public or in-

dictable, or any offense.

VIII.

That the eighth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

IX.

That the ninth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

X.

That the tenth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

XI.

That the eleventh count of said indictment does
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not state facts sufficient to constitute a public or

indictable, or any offense.

XII.

That the twelfth count of said indictment does not

state facts sufficient to constitute a public or in-

dictable, or any offense.

XIII.

That the thirteenth count of said indictment does

not state facts sufficient to constitute a public or in-

dictable,, or any offense.

XIV.

That the fourteenth count of said indictment does

not state facts sufficient to constitute a public or in-

dictable, or any offense.

XV.
That the fifteenth count of said indictment does

not state facts sufficient to constitute a public or in-

dictable, or any offense.

XVT.

That the sixteenth count of said indictment does

not state facts sufficient to constitute a public or in-

dictable, or any offense. [48]

XVII.

That the seventeenth count of said indictment

does not istate facts sufficient to constitute a public

or indictable, or any offense.

XVIII.

That the eighteenth count of said indictment

does not estate facts sufficient to constitute a public

or indictable, or any offense.

XIX.

That the nineteenth count of said indictment
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does not istate facts svifficient to constitute a public

or indictable, or any offense.

XX.
That the twentieth count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any oft'ense.

XXI.

That the twenty-tirst count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any offense.

XXII.

That the twenty-second count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any offense.

XXIII.

That the twent3^-third count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any offense.

XXIV.
That the twenty-fourth count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any offense.

XXV.
That the twentj^-fifth count of said indictment

does not state facts sufficient to constitute a public

or indictable, or Siia.j offense.

XXVI.
That the twenty-sixth count of said indictment

does not state facts sufficient to constitute a public

or indictable, or any offense. [40]

XXVII.

That the twentv-seventh count of said indictment
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does not state facts sufficient to constitute a public

or indictable, or any offense.

Dated this 1st day of Deceniber, A. D. 1923.

J. W. SPEER,
Attorney for Defendant Robert B. Noble.

HENRY C. SMITH,
Attorney for Defendant Julius C. Peters.

J. A. McDONOUan and

C. DAVIDSON,
Attorneys for Defendant Edward R. Punk.

Filed Dec. 1, 1923. C. R. Garlow, Clerk. [50]

Thereafter, on Dec. 3, 1923, the decision of the

Court denying motions to quash was duly filed

herein, being as follows, to wit:

United States District Court, Montana.

Nos. 4270^4271.

U. S.

vs.

NOBLE et al.

Decision Denying Motions to Quash.

BOURQUIN, J.—The motions to quash the in-

dictments not favored by courts, Wetzel Case, 233

Fed. 984, are but equivalents for demurrers, are so

considered and denied and overruled.

The indictments are ordinary charges of false

entries within Sec. 5209, R. S., and sufficient.
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No. 4267.

U. S.

vs.

DAVIDSON.

Herein, the like order, the motion to quash de-

nied and overruled, upon authority of Williams case,

275 Fed. 134, and Northway's case, 120 U. S. 334, 5.

The statute Sec. 5209, R. S., is awkwardly

phrased, and rather compels that the words of in-

tent appty to the abstraction and wiUfull misap-

plication denounced. That conceded, it was in-

evitable that the intent be also held to include de-

ceit of the examiners. If the latter was the only

intent involved in the statute, if the abstraction

and willful misapplication were otherwise fully

described without the qualifying words of intent,

I would agree with defendant's counsel. The cited

cases, however, from courts to which this court is

subordinate, are controlling here.

See also Billingsley's Case 178 Fed. 659.

The second count is taken to import overdrafts

taken and carried away, not mere book entries

made. Northway's case, 120 U. S. 335-6. If the

proof of the latter, it wiU fail. [51]

No. 4268.

U. S.

vs.

FUNK.
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This like the foregoing cases, and a like order

made, motion to quash denied and overruled.

Filed Dec. 3, 1923. C. R. Oarlow, Clerk. [52]

Thereafter, on Dec. 3, 1923, a minute entry of the

order denying the motion to quash and the entry

of pleas of not guilty by said defendants was duly

entered herein, as follows, to wit:

In the District Court of the United States in and

for the District of Montana.

No. 4271.

UNITED STATES
vs.

R. B. NOBLE, JULIUS C. PETERS and E. R.

FUNK.

Minutes of Court—December 3, 1923—Order Deny-

ing Motion to Quash and Entry of Pleas of Not

Guilty.

This cause, heretofore duly heard and submitted

to the Court on defendants' motion to quash the in-

dictment herein, came on regularly this day for the

judgment and decision of the Court, whereupon

the Court, after due consideration, ordered that

said motion be and is denied and overruled. De-

cision filed in this and similar cases.

Thereupon, on motion of H. R. Eickemeyer, Esq.,

Court ordered that his name be entered specially

for the purposes of the plea herein of the defendant

R. B. Noble, whereupon Mr. Eickemeyer entered
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a plea of not guilty in behalf of said defendant

R. B. Noble.

Thereupon Henry C. Smith, Esq., attorney for

defendant Julius C. Peters, entered a plea of not

guilty in behalf of said defendant, and J. A. Mc-

Donough, Esq., entered a plea of not guilty in be-

half of the defendant Edward R. Funk, whereupon

the ease was ordered set for trial on December

12th, 1923, at 9:30 A. M.

Entered in open court Dec. 3, 1923.

C. R. GARLOW,
Clerk. [53]

Thereafter, on December 15, 1923, the verdict of

the jury was duly rendered and filed herein, being

in the words and figures following, to wit:

In the District Court of the United States in and

for the District of Montana, Great Falls Di-

vision.

UNITED STATE8 OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE, JULIUS C. PETERS, and

EDWARD R. FUNK,
Defendants.

Verdict (Robert B. Noble).

We, the jury in the above-entitled cause, find the

defendant Robert B. Noble guilty in manner and

form as charged in the indictment on file herein;
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and find the defendant, Edward R. Funk, not

guilty.

F. E. BEATY,
Foreman.

In the District Court of the United States in and

for the District of Montana, Great Falls Di-

vision.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE, JULIUS C. PETERS, and

EDWARD R. FUNK,
Defendants.

Verdict (Julius C. Peters).

We, the jury in the above-entitled cause, find the

defendant Julius C. Peters guilty in manner and

form as charged in the indictment on file herein

as to counts from^ (1) One to (21) inc. and Nos.

(24) to (27) Inc. and not guilty as to Count
;

and find the defendant guilty in manner and

form as charged in the indictment on file herein

as to Count , and not guilty as to Count
;

and the defendant guilty in manner and form

as charged in the indictment on file herein as to

Count ; and not guilty as to Count .

F. E. BEATY,
Foreman.

Filed Dec. 15, 1923. C. R. Oarlow, Clerk. [54]
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Thereafter, on December 18, 1923, judgment was

duly rendered and entered herein, in the words and

figures following, to wit:

In the District Court of the United States in and

for the District of Montana.

No. 4271.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE and JULIUS C. PETERS,
Defendants.

Judgment.

The United States Attorney with the defendants

and their counsel present in court.

The defendants were thereupon duly informed

by the Court of the nature of the charge against

them, as appears in the indictment herein, and of

their indictment, arraignment, pleas of not guilty,

and their trial and the verdict of the jury of guilty

as charged in all of the counts of said indictment,

except counts twenty-two and twenty-three, on

which latter counts the Court heretofore at the

trial of said cause directed a verdict, of not guilty

as to both of said defendants.

And the said defendants were then asked if they

had any legal cause to show why judgment should

not be pronounced against them, to which they re-

plied that, they had none, and no sufficient cause
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being shown or appearing to the Court, thereupon

the Court rendered its judgment as follows, to wit:

That whereas the said defendants have been

duly convicted in this court of the offenses of wil-

fully, wrongfully, unlawfully and feloniously mak-
ing and causing to be made false entries in the

books and reports of a national bank with intent

to deceive the Comptroller of the Currency and

any agent appointed by him to examine the affairs

of said bank, committed on the 19th day of Decem-

ber, 1921, the 27th day of February, 1922, the 26th

day of June, 1922, the 2d day of September, 1922,

the 3d day of January, 1922, the 17th day of March,

1922, the 6th day of September, 1922, and the 18th

day of September, 1922, at Grreat Falls, in the State

and District of Montana, as charged in counts one

to twenty-one inclusive, and counts twenty-four

to twenty-seven inclusive of the indictment herein;

It is therefore considered, ordered and adjudged

that for said offenses you, the said Robert B. Noble

and Julius C. Peters, and each of you, be confined

and imprisoned in the United States penitentiary

at Leavenworth, Kansas, at hard labor, for the

term of thirty (30) months on count one of said

indictment and a like term of imprisonment in said

penitentiary on each and every other count of said

indictment of which you, the said defendants, stand

convicted as aforesaid, said terms of imprisonment

to run concurrently, and that you, the said de-

fendants, do pay a single joint fine of Twenty-five

Hundred Dollars ($2500.00) and the costs of this

case taxed at $1320.57, and be confined in said peni-
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tentiary until said fine is paid or you are other-

wise discharged acording to law.

Judgment rendered and entered December 18th,

1923.

C. R. GARLOW,
Clerk. [55]

Thereafter, on December 21, 1923, defendant

Julius C. Peters filed herein his motion for new

trial with an assignment of errors thereto annexed,

all of which appear in the bill of exceptions here-

inafter contained in this transcript.

Thereafter, on December 21, 1923, defendant

Julius C. Peters filed herein his specifications of

grounds of insufficiency of evidence, which appear

in the bill of exceptions hereinafter contained in

this transcript. [56]

Thereafter, on December 21, 1923, the defendant

Robert B. Noble filed herein his motion for a new

trial with certain affidavits and an assignment of

errors annexed thereto, all of which appear in the

bill of exceptions hereinafter contained in this tran-

script. [57]

Thereafter on December 27, 1923, the decision and

order of the Court denying defendants' motions
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for a new trial was duly given and filed herein, being

in the words and figures following, to wit: [58]

In the District Court of the United States, District

of Montana, Great Falls Division.

No. 4271.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE, JULIUS C. PETERS and

EDWARD R. FUNK,
Defendants.

Decision and Order Denying Motions for New Trial.

Defendants Noble and Peters, with one Funk
jointly accused and tried, were convicted of making

false entries in violation of the National Banking

laws, and separately move for new trial. The mo-

tions are of
'

' catch all
'

' variety, and the only grounds

thereof requiring particular consideration are (1)

misconduct of jurors in that they entertained preju-

dice against defendants and concealed and denied

it upon voir dire, (2) accident and surprise in that

prior to trial Funk inspired defendants to believe

his defense was consistent with theirs, but testified

otherwise, to shield himself by implicating Noble,

(3) irregularity in the proceedings of the Court in

that supplementary instructions were by the Court

given to the jury without notice to, and in the

absence of, defendants and counsel.

At the hearing of the motion, in Noble's behalf,

an affidavit by husband and wife was presented,
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that at a time fixed only as "prior to" the trial,

juror Woolman had expressed hatred and enmity

towards Noble. The prosecution was given time

to meet, if it could, this affidavit. Thereupon,

Peters' counsel requested "time to file affidavits

on behalf of defendant Peters. We did not know
until just now that they filed such an affidavit in

respect to the juror." Obviously in this was no

reason to [59] grant time, but ample reason to

deny it, as was done.

When the motion was finally heard, defendants,

with the prosecution's consent, presented affidavits

against juror Reed, that, "prior to" trial he had

expressed prejudice against all bankers. Oral

testimony was received from both jurors and the

affiants first aforesaid; and upon due consideration

of the whole, the Court finds that the burden upon

defendants to prove by the greater weight of the

evidence the misconduct alleged against these jurors

has not been sustained. On the contrary, the Court

finds that neither juror entertained any the preju-

dice alleged and that both were free from prejudice

and were impartial and fair as on voir dire they

represented themselves to be.

In so far as Funk testified that all the false entries

were made by him upon Noble's directions, the

surprise is based upon the ground that prior to trial

he led defendants to believe he would testify that

only the earlier entries were so made upon Noble's

directions and that the later entries were made

upon one Carlson's directions. In this is no preju-

dicial surprise for that (1) on the witness-stand
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Funk admitted the fact, but that Noble's counsel

kneAV prior to trial that Funk would testify as he

did, (2) subsequent to Funk, Noble testified that he

directed none of the entries, (3) defendants had

in court and available as witnesses those who knew

Funk's former attitude, yet failed to call them, (4)

the earlier false entries suffice to sustain the con-

viction and judgment, and are unaffected by the

element of surprise, (5) defendants should have

interposed objection when Funk testified, and then

claimed mistrial. Having passed it by and gambled

for and lost the verdict, it is too late to allege

surprise therein as ground for new trial. [60]

Funk's testimony adverse to Noble would not

have required severance in trial (see cases in 16 C.

Jur. 786) and so is no reason for new trial.

Antagonistic defenses calculated to prejudice one

of several defendants jointly accused will move the

discretion of the Court to grant that one a separate

trial (U. S. vs. Marchant, 12 Wheat. 480, U. S. vs.

Ball, 163 U. S. 672), but is not ground therefor in

behalf of the others. It suffices to say without

detail that joint trial might have been prejudicial

to Funk but not to these moving defendants; for

amongst other reasons the moving defendants'

letters in solicitation of the fictitious loans that

were the basis of the earlier false entries might

not have been admissible against Funk separately

tried, and he, willing as defendants contend, could

have been called as a witness for the prosecution

in any case.

Wolfson vs. U. S., 101 Fed. 430.
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The defendants were on bail before and during

all proceedings of the trial of near four days, and

they and their counsel came and went at will. At
no time did they solicit leave to absent themselves

or advise the Court when or where. Instructions

to the jury were concluded at five P. M., and as

part thereof the Court stated it would be in at-

tendance until nine P. M., for any supplementary

instructions the jury might require. At seven-

fifty P. M., the jury requested that their recollec-

tion of evidence and instructions be refreshed, which

was done by the Court in session, a public audience

present but not defendants or their counsel. The

next day Court convened, like cases against these

defendants present with counsel were continued,

the Court rose, at eleven A. M., the jury again re-

quested as aforesaid, granted by the Court in session,

a public audience but not these defendants or coun-

sel in attendance, and at one P. M. the jury returned

its verdict. [61]

It is the rule and practice of this Court for

more than twelve years that defendants on bail

be not taken into custody at and during trial ;
that

present when trial for felony begins, defendants

and counsel thereafter control their own move-

ments, in particular while the jury deliberates upon

its verdict; that at any reasonable time the Court

will sit to grant any the jury's request for refresh-

ment of recollection or for supplementary instruc-

tions; that therein the Court neither searches nor

waits for defendants or counsel. All members of
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this bar know of this rule and practice, and hereto-

fore defendants' counsel have taken the benefit of it.

In these circumstances it is a grave query of

ethics, if not of law, whether they and their clients

taking the benefit of the rule and practice, be not

estopped to assign error upon it. But therein is

no error.

Whether these defendants were tried for mis-

demeanors or felonies, the law is that tho a de-

fendant is entitled to be present during all the

proceedings of the trial, this right may be and is

waived if he on bail voluntarily absents himself

during the trial's progress. For otherwise, no

trial but could be designedly defeated, at least

where statutes permit bail to be enjoyed throughout

the trial.

'See Diaz vs. U. S., 223 U. S. 455;

Hagen vs. U. S., 268 Fed. 347;

Cases in 16 C. Jur. 813, 817.

See also Frank vs. Mangum, 237 U. S. 341.

Fillippon vs. Co. 250 U. S. 81, is not otherwise.

It involves what may be characterized as written

supplementary instructions by the Judge privately

sent to the jury, and not, as here, oral like instruc-

tions by the Court in session publicly given to the

jury. And this vital distinction and difference is

the gist and reason of the Fillippon case. Wherein

the Supreme Court observes that supplementary in-

structions ''ought to be given either in the presence

of counsel or after notice and an opportunity to be

[62] present; and written instructions ought not

to be sent to the jury without notice to counsel and
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an opportunity to object," it is inspired by the

objectionable circumstances of that case. For it

proceeds that ''under ordinary circumstances and

wherever practicable the jury ought to be recalled

to the courtroom, where the counsel are entitled to

anticipate and bound to presume, in the absence

of notice to the contrary, that all proceedings in

the trial will be had." That is to say, any instruc-

tions by the Judge to the jury elsewhere than in

the courtroom are not to be anticipated by parties

or counsel and are erroneous if not after special

notice to them; but a jury out may request supple-

mentary instructions at any time, to grant them

the Court may convene at any time, parties and

counsel are bound to anticipate the event, bound to

presume the request will be forthwith granted in

the courtroom, bound to be in attendance there at

all reasonable hours, and also otherwise if advised

by special notice, rule or practice. And if this

their duty, which is but the correlative of their

right, is evaded or not discharged by parties or

counsel, if they voluntarily absent themselves, they

waive their right, and supplementary instructions

thus given afford no basis for error. The reason

for the rule that all proceedings of the trial shall

be with accused or counsel present, fails when they

are voluntarily absent, and the rule fails with it.

It is the duty of parties and counsel to wait upon

the Court, not the Court upon them. This is em-

phasized in criminal trials wherein defendants, as

here, are at large only by indulgence of the Court,

and wherein they and counsel take the benefit of
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the rule and practice that, at their own hazard, they

may absent themselves during reasonable hours and

also during unreasonable hours in which they are

expressly advised the Court may sit. [63]

In these circumstances Judge and jury are not

to cool their heels about the corridors until accused

and counsel condescend to come into court; nor is

there any obligation upon the Court to despatch

messengers to the four quarters of the compass to

search out and solicit them to do so. The Court

may presume accused and counsel are present or

voluntarily absent, and so may lawfully proceed

to conclude the trial, whether it be to give instruc-

tions or to receive verdicts.

The motions are denied.

Dec. 27, 1923.

BO'URQUIN, J.

Filed Dec. 27, 1923. C. R. Garlow, Clerk. [64]

Thereafter, on February 6, 1924, defendants'

bill of exceptions was duly signed, settled and

allowed herein, and that said bill of exceptions is

in the words and figures set forth in Volume 2 of

this transcript, being pages 66 to 528, inclusive.

[65]
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In the District Court of the United States for the

District of Montana.

No. 4271.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

E. B. NOBLE, J. C. PETERS, EDWARD R.

FUNK,
Defendants.

Bin of Exceptions.

BE IT REMEMBERED That, heretofore, to wit,

on the 12th day of December, A. D. 1923, at Great

Falls, Montana, the above-entitled cause came on

regularly for trial, before Honorable George M.

Bourquin, Judge of the above-entitled court, and
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a jury of twelve persons, duly empanelled and
sworn to try the issues in said cause; John L.

Slattery, United States District Attorney, appear-

ing for the Oovernment; J. W. Speer, Esq., ap-

pearing as counsel for defendant, E. B. Noble, and
H. R. Eickemeyer, Esq., Henry C. Smith, Esq., and

LaRue Smith, Esq., appearing for defendant, J. C.

Peters, and J. W. Freeman, Esq., appearing for

defendant, Edward R. Funk.

Whereupon the following proceedings were had

and done therein:

The COURT.—These cases set for trial this

morning. It is the custom and always has been

in this court and is now, when such a situation

exists, the District Attorney with so many cases to

try, and practically against the bar of the State on

the other side, taking the whole criminal calendar,

is given his choice as to which case he wdll try [68

—

1] first. We will hear you now.

Mr. SLATTERY.—If the Court please, I desire

to try the cases in the following order: cause num-

ber 4271, first. The United States against Noble,

Peters and Funk ; case No. 4270, The United States

against Noble, Peters and Davidson; case No. 4269,

third. The United States against Noble, Peters and

Booker; case No. 4268, the United States against

Funk; case No. 4267, the United States against

Davidson, and case No. 4268, the United States

against Booker.

The COURT.—They will be set in that order.

Draw a jury. The United States against Noble

and others, case number 4271.
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WHEREUPON, a jury in said cause was duly
empanelled, examined upon their voiir dire, accepted

and sworn.

The substance of Juror J. D. Woolman's voir dire

examination was as follows

:

Direct Examination.

(By Mr. SLATTERY.)
I heard your statement as to the nature of this

prosecution. I do not know the defendant. I have

lived in Great Falls about six and one-half years or

seven. I am engaged in the shoe business, shoemak-

ing. In a certain way I have heard or read about

this case. I never paid much attention to it how-

ever. From anything I have read or heard about

the case I have not formed any opinion as to the

guilt or innocence of the defendants. I was not

a depositor of the American Bank & Trust Company
here at the time it went broke. I w^as not a deposi-

tor of the Commercial National Bank. I do not

know the counsel, or any of them, for the defendants.

At the present time I do not know of any reason

why I couldn't act as a fair and impartial juror

in the trial of this case. I am a family man. My
children go to school. [69—2] None of my
children had savings accounts in any of these banks

at the time they went broke.

Mr. SLATTERY.—Pass the juror.

Cross-examination.

(By Mr. SPEER.)

I said my occupation was that of shoemaking,

right here in the Falls. My place of business is
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Boston Heights. I have lived here six or seven

years. I am not acquainted with any of the de-

fendants personally. I have not had any business

dealings with the Commercial National Bank. I

was not a depositor of any hank that has recently

closed,—not at the time they went broke. I have

no bias or prejudice against banks or bankers, none

whatever. At the present time I know of no reason

why I couldn't sit and try this case fairly and

impartially, not at the present time. If chosen as

a juror I will give the defendants, and each of them,

the benefit of every reasonable doubt that will arise

in the trial of the case, according to law, I certainly

would, yes.

Mr. SPEER.—Pass the juror.

Mr. FREEMAN.—May it please the Court, as one

of counsel for Mr. Funk, may my name be entered

at this time ?

The COURT.—How are counsel entered here,

separately ?

Mr. SMITH.—Yes, sir.

The COURT.—Very well, let Mr. Freeman's, the

name of the fiim, be entered for Mr. Funk. Do you

represent anyone here, Mr. Eickemeyer %

Mr. EICKEMEYER.—Yes, sir: Mr. Noble and

Mr. Peters.

The COURT.—Do you want your name entered,

or has it been entered?

Mr. EICKEMEYER.—Yes, sir, and Mr. LaRue

Smith, too, for Mr. Peters.

The COURT.—Very well, let the names be

entered. [70—3]
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WHEREUPON Mr. Slattery made the opening

statement to the jury for and on behalf of the

plaintiff.

The defendants, Noble and Peters reserved the

right to make their opening statements.

The COURT.—Very well, call your first witness.

Testimony of G. M. Robbins, for the Government.

G. M. ROBBINS, a witness called and sworn

on behalf of the Government, testified as follows

:

Direct Examination by Mr. SLATTERY.
My name is G. M. Robbins. I live at St. Paul,

Minnesota. I have lived there a matter of about

nine or ten years. My business is clerk in the

First National Bank of St. Paul. I have held that

position about the same length of time. My banking

experience is the same length of time as that. I

have charge of the loans in the First National Bank

of St. Paul. I have had charge of them for five

years. As to my duties with regard to loans made

to other banks by the First National Bank of St.

Paul, I have charge of the records on which they

are shown and know that they are kept accurately,

and we also keep the notes themselves and see that

they are in balance also. I know one I. E. Hansen.

His initials are I. E. Hansen and not J. E. Hansen.

I have known him since he became connected with

the bank; I should imagine that must be six or seven

years, possibly. He held the position of \dce-presi-

dent in the bank in December, 1921, and he holds

the same position now.
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(Testimony of G. M. Eobbins.)

Q. Do you know the handwriting of the defendant,

Julius 0. Peters? A. I know his signature.

Q. His signature, I mean ? A. Yes.

Q. I will ask you to state whether or not in

your official capacity and connection with the First

National Bank of St. Paul, your attention was
directed to a letter bearing the signature of Julius

C. Peters, in December, 1921 ? [71—4]

A. It was, yes, sir.

Q. And was that in connection with your official

duties? A. Yes, sir.

Q. In the bank? A. Yes, sir.

Q. Who directed it to your attention, do you re-

call?

A. I think it came to me in the usual way with

all the other letters, with reference to loans.

Q. And did you consider the letter?

A. I read it through; yes, sir.

Q. Do you know whether a reply was sent ?

A. I saw the repl}^ at the same time.

Q. And what was done with the original letter

and with the reply after you say the reply had been

sent?

A. It was filed with our other bank correspond-

ence in the regular files of the bank.

Q. It was filed in the regular files of the bank?

A. Yes, sir.

Q. Now, do you have that letter with youf

A. I have
;
yes, sir.

Q. Will you let me have it, please? If I could
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confer with counsel for a moment, perhaps by stipu-

lation we can get in all of this preliminary evidence.

HENiRY C. SMITH.—If you have those original

letters we will have no difficulty in admitting them.

Mr. S'LATT'BRY.—They are with regard to the

existence of the bank, and so forth.

Mr. HENRY C. SMITH.—All those formal mat-

ters may be admitted by stipulation.

Mr. SLATTERY.—If that is so, I will want to

get that into the record. It is stipulated and agreed

by and between the Government and the defendants

and each of them, that the Commercial National

Bank was a national banking association [72—5]

from the year 1914 to October 5th, 1922, when its

doors were closed. That during the times alleged

in the indictment in this case, the defendants Noble

and Peters were directors of the said Commercial

National Bank, and the defendant Fmik was cash-

ier, and at times assistant cashier. That the de-

fendant Noble was vice-president of said bank from

January 8th, 1918, to January 10th, 1922. That

the defendant Julius C. Peters, was a director from

May 1, 1914, of said bank, to the close of business

on October 4th, 1922. That he was a director for

said bank from January 12, 1915, up to the time the

bank closed; that the defendant Funk was assistant

cashier of said bank from March 7th, 1916, to Feb-

ruary 14, 1922, and that he was cashier of said bank

from February 14th, 1922, to the closing of the

bank; and that the said bank, the Commercial Na-

tional Bank, was during all the times mentioned in
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the indictment, a member of the Federal Reserve

Bank of Minneapolis, Minnesota, in compliance

with the laws of the United States.

The COURT.—Is this all agreed to?

Judge SMITH.—The defendant Peters agrees

with all these matters. We would like to have an

opportunity to verify them, however.

"The COURT.—Certainly.

"Judge SMITH.—We don't insist on any formal

proof. Of course, there is one matter here, that he

was a director; I don't know whether he ever was

or not.

"Mr. SiL^TTER'Y.—We can show that in the

minutes, your Honor.

"The COURT.—^You will have your opportunity

to verify. It is subject to that.

"Mr. SPEER.—W^e would like to see that, also.

"Mr. SLATTERY.—I had this marked for

identification and I will show it to them.

"The COURT.—Very well."

Direct Examination of G. M. ROBBINS (Con-

tinued).

(By Mr. SLATTERY.)

Q. Mr. Robbins, I just had marked a letter for

identification which you said was in the files of the

First National Bank of St. Paul, with the signature

of Julius C. Peters on it.

Mr. SMITH.—We will admit that Mr. Peters

wrote that letter, a copy of which is attached to

this one, an original letter of which this is a copy,



vs. United States of America. 81

and bore [73'—6] the signature of I. E. Hansen,

vice-president of the First National Bank of St.

Paul.

Mr. SLATTE'RY.—I will have that marked, too.

I now offer in evidence Plaintiff's Exhibit No. 1,

admitted by the defendant, and Plaintiff's Exhibit

No. 2.

Mr. SMITH.—No objection on the part of Mr.

Peters.

Mr. SLATTEiRY.—They are as follows, Gentle-

men of the jury:

Plaintiff's Exhibit No. 1.

Law Offices, PETERS and SMITH,
Great Falls, Montana.

Julius C. Peters,

La Rue Smith.

December 9th, 1921.

Mr. I. E. Hansen,

St. Paul, Minnesota.

Dear Mr. Hansen:

The first week after the closing of the American

has passed. There has been a little shifting of ac-

counts, but we have noticed no particular unrest,

and our reserve has not been abnormally impaired.

We have .about four hundred thousand dollars avail-

able. However, Mr. Noble and I have been in close

conference during the past week, and we have taken

into consideration every angle, and we believe there

is no occasion for alarm, but we do feel that we
should show a strong statement for the next call,
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and Mr. Noble and I should like to have you use

our joint note for this period and place same to the

credit of the Commercial National Bank. We, of

course, do not contemplate using any part of it, and

to take up the note at maturity. Ordinarily, I

would not approve of this method, but I feel that

under all the circumstances, we are justified in

handling the matter this way, as we want to get

through this crisis without adding to our bills pay-

able. 'Mr. Hamilton is absent from the city, or he

would join in the enclosed note. I hope you will

grant this favor. We feel very comfortable and

are confident of our ability to give a good account of

ourselves in the early future. I will enclose my
personal check which you may complete for the

amount of stamps and [74—7] so forth in hand-

ling this item, should you consent to do so.

Thanking you for the consideration you are able

to give this matter.

Yours truly,

JULIUS C. PETERS.
And Exhibit No. 2 of the plaintiff, which is a

reply to that letter, is as follows, Gentlemen of the

Jury:

Plaintiff's Exhibit No. 2.

•

^' First National Bank of St. Paul, Minnesota.

December 14th, 1921.

Mr. Julius C. Peters,

Great Falls, Montana.

Dear Mr. Peters:

We have your letter enclosing note of fifty thou-
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sand dollars, signed by Mr. Noble and yourself,

dated Dec. 1, 1921, and maturing in fifteen days.

We are returning the note herewith, also the check

signed in blank, both without use, as our committee

would not favorably consider carrying the paper,

and particularly not without collateral. Inasmuch

as the note did not reach us until December 13, and

would mature December 15, the return of the note

without credit w^ould, we feel, not inconvenience

you in any way. Kindly acknowledge receipt.

Very truly yours,

and the initials, I. E. H.—D and enclosure.^'

Q. (By Mr. SLATTERY.) I will ask you, Mr.

Robbins, if you made a thorough search of the files

to ascertain whether or not there was a reply to

Mr. Hansen's letter on the part of Mr. Peters?

A. I did; yes, sir.

Q. Did you find any such reply?

A. No, sir; I did not.

Q. By the way, have you with you any original

ledger entries showing the account between the

First National Bank of St. Paul and the Commer-

cial National Bank of Great Falls, as of date, De-

cember 9th, 1921, and that period just before and

after? A. Yes, sir.

Q. Will you state to the 'Court and jury, reading

from the account, what was the condition of the

Commercial National Bank account to the St. Paul

Bank as of December 9th, 1921? [75—8]

A. Their balance with us at that date, the close of

business December 9th, was $4,334.22.
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Q. And on the 14th of December, 1921, what was

the condition of that account?

A. Their account was overdrawn to the extent of

$790.64.

Q. It was overdraTVTi? A. Yes, sir.

Q. State to the jury whether or not any loans

were made by the St. Paul Bank, the First National

Bank of St. Paul, to the Commercial National Bank,

since the month of April, 1921?

A. No, sir; there were none.

Q. No loans or advances of any kind?

A. No, sir.

WITNESS.— (Continuing.) I have what is known
as a reconcilement sheet, showing the reconcilement

of that account between my bank, as I call it, and

the Commercial National Bank for the month of

December, 1921; w^e discovered at the time we re-

ceived this reconcilement sheet that the Commercial

National Bank had charged the First National

Bank of St. Paul with the sum of $50,000.00, in the

month of December, 1921. This reconcilement

sheet is a sheet we enclose with our statements at

the end of each month; that is, the one that goes to

banks that enable them to reconcile the accounts as

it appears on their books, with the accounts on ours,

allowing for drafts unpaid in transit, and so forth

and remittances in transit or any other differences.

We received a reconcilement sheet from the Com-

mercial National Bank for the month of December,

1921, and I have it with me.

Mr. SLATTERY.—We offer it in evidence.
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Judge SMITH.—Mr. Peters, the defendant, has

no objections.

Mr. SLATTEiRY.—I will read only that portion

of it which is pertinent to the question I asked this

witness.

The OOiUKT.—Has it any date? [76^9]

Mr. SLATTERY.—It is just simply dated De-

cember, 1921.

The WITNE8S.—There is a date at the bottom.

Mr. SLATTERiY.—It has this on it: We have

examined your statement of account and cancelled

vouchers, for the month ending December 31st, 1921,

which agrees with our books, with exceptions, if

any, as noted above. Yours respectfully, Ray L.

Booker, Cashier.

The COURT.—Very well, proceed.

Mr. SLATTERY.—Dated 1921, December 19,

with debit not in your account, $50,000.00.

Q. (By Mr. SLATTERY.) I will ask you to

state whether or not that is an explanation of that

reconcilement sheet?

A. Yes, sir; that is.

WITNESS.— (Continuing.) That means that

they have an entry on the books which our state-

ment to them did not show. In other words, their

books took exception to ours in that item. I mean

that this sheet which was sent to us by the Commer-

cial National Bank showed that on December 19th,

1921, they charged my bank with $50,000.00 of which

my banli had no notice imtil this was received.

Until we received this I did not know that my bank
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had been charged with this amount. Reading from
the ledger account, the condition of the account of

the Commercial National Bank with my bank, at

the close of business December 19, 1921, they had a

balance with us of $1,874.12. The condition of the

account of the Commercial National Bank with my
bank, as shown by this reconcilement sheet on De-

cember 31, 1921, was that its account was overdrawn

$256.61. If they had been allowed credit for the

$50,000 which they charged us with, they would have

had a considerable balance with us. On December

31, 1921, they owed us $256.61, on account of over-

draft. Examining the trial balance book of the

Commercial National [77—10] Bank as of date

December 31, 1921, it shows that the Commercial

National Bank claimed it had coming from my bank

$35,949.13, and our books showed that they were

overdrawn $2561.61.

Mr. S'LATTERiY.—I will now offer in evidence

certified copies, certified under the statute, of the

calls made by the 'Comptroller of the Currency for

the condition of national banks at the close of busi-

ness December 31, 1921, March 10, 1922, May 5,

1922, June 30th, 1922, and September 15th, 1922.

Judge SMITH.—On the part of defendant

Peters, if your Honor please, we have no objection

to them, except the objection which we desire to

raise at some stage of the trial, that they are ir-

relevant and immaterial and don't throw any light

upon this controversy.

i



vs. United States of America. 8^7

(Testimony of G. M. Eobbins.)

The COURT.—^You may raise it right now, if

you desire.

Mr. SMITH.—^I am not prepared at this time,

your Honor.

The COIJET.—Very well. As I understand,

then, you make no objection now"?

Judge SMITH.—No, sir.

The COURT.—Very well; let them be admitted.

Judge SMITH.—If your Honor will bear with me
a minute, our position is we have no objection to

this, providing the}^ are finally connected up, to be

made material.

The COURT.—^Oh, surely; all evidence is intro-

duced subject to that condition.

Mr. SLATTERY.—I simply offer them in one

bunch. I promise to connect them up. These calls

are identical, Gentlemen, except as to the date.

The COURT.—What exhibits are these?

Mr. SLATTERY.—Exhibits Number Four to

Eight, inclusive, are certified copies of calls made

by the Comptroller of the Currency upon National

Banks in the United States, to report [78—11]

the condition of the bank as of certain dates. Ex-

hibit Four, dated January 3, 1922, to the president

or cashier. Sir: You are requested to send at once

to this office report of the condition of your bank

at the close of business on Saturday, December 31,

1921. Blank forms were sent you for this purpose

with letter dated December 14th, 1921, and you are

requested to read carefully the instructions con-

tained therein. Respectfully, D. R. Chrisendon,
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Comptroller. This is on the stationery of the

Treasury Department.

Exhibit No. 5 is on the same stationery, and is a

call for the report of the condition of banks at the

close of business on Friday, March 10th, 1922.

Exhibit No. 6—
The COURT.—The date of that?

Mr. SLATTEiRY.—March 13, 1922, signed by

T. P. Kain, acting comptroller, for the report on

March 10th, 1922.

Exhibit No. 6 is dated May 8th, 1922, calls for re-

port of business, report of condition at the close of

business on May 5, 1922, signed by the Comptroller.

Exhibit No. 7 is dated July 3, 1922, signed by the

Comptroller, and is a call for the report of the con-

dition of banks at the close of business on June 30,

1922.

Exhibit No. 8 is dated September 18, 1922, signed

by the ^Comptroller calling for a report of condition

as of the close of business on September 15, 1922.

Q. (By Mr. SLATTERiY.) What, Mr. Robbins,

have you to say as to whether or not in the past

years, particularly in the past two and one-half

years, it has been easy to anticipate the approximate

date of the calls by the Comptroller for reports?

Judge SMITH.—That is objected to as irrelevant,

incompetent [79—12] and immaterial, calling for

a conclusion of the witness and no basis made for

this expert testimony.

The COURT.—I think so. This gentleman is an

experienced banker, is experienced in banking and
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knows, of course, of the calls to be made. He may
answer from general experience in accordance with

his judgment. The objection will be overruled.

Judge SM'ITH.—Please note our exception.

The COURT.—It will be noted. Read the ques-

tion, Mr. Rose.

The REPORTER.—What, Mr. Robbins, have you

to say as to whether or not in the past few years,

particularly in the last two and one-half years, it

has been easy to anticipate the approximate date of

the calls made by the Comptroller for reports?

The COURT.-1 think you should limit it to the

time before the closing of this bank.

Mr. SLATTER'Y.—All right; during your ex-

perience, then?

The COURT.—Oh, no; to a time before the clos-

ing of this bank.

Mr. SiLATTERY.—I see; prior to October 5,

1922?

The WITNESS.—My experience is it is quite

easy to tell approximatel}^ to tell when the call

would come, and especially the one at the end of the

year.

Mr. SLATTERY.—You may cross-examine.

Cross-examination.

(By Judge SMITH.)
WITNESS.—(Continuing.) Experience in the

banking business leads to such proficiency in know-

ing about when these calls will be made, that an

expert banker can tell almost when to anticipate a

call, approximately, I don't say exactly. The oc-
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casion of his becoming so expert is not any particu-

lar reason, just simply that it means that much work
[80—13] for us, and we have to get it out, par-

ticularly the last call, the December 31' call, it is

usually within the last few days of the end of the

year, and that is the one we always expect. Mr.

I. E. Hansen was the vice-president of the First Na-

tional Bank of St. Paul during the year 1921. That

is not the department to which I am entirely at-

tached. We have two departments in our bank,

each one of which is presided over, or has authority

exercised over it by vice-presidents. Mr. Hansen's

particular duty is the handling of the banks and

bankers. As a general thing, it is not a fact that

in signing Mr. Hansen's name we have a stamp

down there, or at least it is written in on the tj^pe-

writer, vice-president in charge of banks and bank-

ing. To my recollection, I have never seen that, no.

To the extent of banks and bankers, the particular

department over which he presides as bank presi-

dent has to do with the loaning of money and ex-

tending credits outside of the city of St. Paul; for

instance, we have correspondent banks out in the

State of Montana, and the business that the St.

Paul bank transacts with Montana banks falls into

Mr. Hansen's department, the department of banks

and banking, and did during the year 1921, and

still does.

Q. Have you such knowledge of the affairs and

records of the First National Bank of St. Paul,

that you can advise us as to whether or not the Com-
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mercial National Bank of Great Falls had what is

called a line of credit with that bank during the year

1921^

A. I don't understand your definition as to a line

of credit.

Q. I understood that was a technical term, but

we will eliminate it. A. That is why I asked you.

Q. Did the First National Bank of St. Paul ac-

commodate the Commercial National Bank of Great

Falls with loans in the year 19211

A. They did with continuations of existing loans.

[81—14]

Q. And that originated prior to 1921, did it?

A. Yes, sir.

Q. And continued throughout that year?

A. Yes, sir.

WITNESS.—(Continuing.) Right up to the

time the Commercial National Bank closed, and the

Commercial National Bank w^as one of our cor-

respondents out in this country. Mr. L. R. Hamil-

ton, the President of the Commercial National

Bank, had a line of dealings with our bank during

the time and w^as a borrower from our bank also;

and Mr. Peters, as I remember it was also, yes,

during the year 1921 and down to the present time.

Q. Your bank had taken his paper and advanced

him money?

Mr. SLATTEiRY.—That is, whose paper?

Judge SMITH.—Mr. Peters'.

Mr. SLATTERY.—I object to that on the

grounds it is incompetent, irrelevant and imma-
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terial, does not illustrate any issue involved in this

prosecution. I take the position, if the 'Court

please, that the reply to Mr. Peters' letter illus-

trates clearly what was the attitude of the bank

with respect to advancing any money on Mr. Peters'

note, or anybody else's note, in getting credit from

the First National Bank. Their previous dealings

could not affect any entry made on December 19,

1921.

Judge SMITH.—My purpose is to show this was

not an isolated transaction; that he had reason to

believe that his paper might be taken.

Mr. SLATTERY.—The letter itself shows.

The COURT.—I think it may be a matter of de-

fense; not proper cross-examination now.

Witness excused.

Testimony of H. V. Alward, for the G-overnment.

Whereupon Mr. H. V. ALWARD, a witness

called and sworn on behalf of the Grovernment, testi-

fied as follows: [82—15]

Direct Examination.

(By Mr. SLATTERY.)
My name is H. V. Alvard, and I live at Tacoma,

Washington. I am in the banking business, and

am connected with the California Bank, N. A.,

Tacoma. N. A. stands for National Association,

and the bank is the Tacoma branch. I have resided

in Tacoma for nearly eight years, and have been

connected with the Bank of California for nearly

tive years, in the capacity of Assistant Manager.

As such I was consulted with regard to loans made
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in the State of Montana by that Bank in Tacoma.

Prior to going to Tacoma I lived in Great Falls,

Montana, about eight years. During that time I

was connected with the Commercial National Bank

as cashier, and b}- the Commercial National Bank

J mean the 'Commercial National Bank in the city

of Great Falls, State and District of Montana. I

was cashier for practically all of the year 1915, up

to March 1, 1916. I am acquainted with the de-

fendants. Noble, Peters and Flmk. I have kno^ai

the defendant Noble since I took the position of

cashier of the Commercial National Bank early in

1915. I have known the defendant Peters for the

same period. I received letters from the defendant

Noble in the year 1921.

Q. I will show you a letter marked Plaintiff's

Exhibit No. 9, and I will ask you to examine it and

state whether or not that is a letter you received

from the defendant Noble in the year 1921 ?

A. Yes, sir ; I received that letter from him.

The COURT.—Any objections?

Judge SMITH.—The defendant Peters objects

to this letter on the ground that as to him, it is in-

competent, irrelevant and immaterial.

Mr. SPEER.—If the Court please, I would like

to have an opportunity of reading it, if I may. We
have no objection, as far as we are concerned.

[83—16]

The COURT.—For the present, the letter will be

admitted over the objection as to Peters, but the

Court will admonish the jury, unless something
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further develops to show that this should have any

bearing on Peters' case, it is no evidence against

him. A letter by Noble is not evidence against

anyone else, unless there is some further evidence

to show a proper connection. The objection will

be overruled, and it will be further dealt with in

the instructions.

Mr. SLATTERY.—Plaintiff's Exhibit No. 9 is

as follows. Gentlemen of the Jury:

Plaintiif's Exhibit No. 9.

R. B. Noble, Great Falls, Montana, printed on

the stationery.

Dear Mr. Alward:

The letter is not dated. The American Bank &
Trust Company closed their doors a week ago to-

day, but things have moved along this week fairly

well. We lost some savings accounts, but no busi-

ness accounts, and so far we feel all right, and

think no bad effects will come out of the situation,

but this next call the last of December, if we could

show a better reserve, it would be a great help.

We have gone through this without having bor-

rowed another cent. Do you feel that you could

credit us with our note^of Julius and I, not to be

used till the day after the call, and then return

same? This might be asking a good deal, but we
know we are going to come out of this all right. All

we need is a little time. Our oil deal will put us

on our feet. Julius will go to Denver and perhaps

put over a deal that will give us an extra $100,000.-
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00 in about a month's time. We will see that you

never lose anything, if you can help us out on this

matter.

With kind regards,

R. B. NOBLE.
Check for stamps.

Q. (By Mr. SLATTERY.) Do you know who

was referred to in this letter by the name of Julius ?

A. I took it to mean Julius C. Peters. [84—17]

Q. And at that time Mr. Peters was connected

with the Commercial National Bank?

A. Yes, sir.

The COURT.—That is admitted.

Q. (By Mr. SLATTERY.) Now, did you reply to

that letter? A. Yes, sir.

Q. Have you a copy of your reply?

A. No, sir; I have not.

Q. Well, you did not save it? A. No, sir.

Q. Did you write it in longhand?

A. I wrote it in longhand.

Q. Will you tell the jury what was the substance

of your reply to that letter?

A. We w^ere not able to make the loan, and I

told Mr. Noble we could not make it.

Q. That you could not make the loan?

A. We could not make the loan.

Q. Now, do you know approximately the date

that the American Bank & Trust Company in Great

Falls closed its doors?

A. It was early in December.

Q. What year?
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A. Of 1921, about, around December 3, I believe.

WITNESS.—(Continuing.) I know there was a

call for the last of December, 1921, a call for the

report of the condition.

The COURT.—Well, tell us right now, do you

know how many calls were made in that year?

A. At that time there were five calls per year.

Q. (By Mr. SLATTERY.) Made by whom?
A. The Comptroller of the Currency.

The COURT.—^Eour had already been made that

year?

The WITNESS.—That is my recollection.

WITNESS.— (Continuing.) At the time I received

ceived this letter my bank had not made [85—18]

any loans to the Commercial National Bank. Sub-

sequent to the month of December, the first of De-

cember, 1921, and the 5th of October, 1922, when

the Commercial National Bank failed to open its

doors, the bank of which I am an officer in Tacoma,

Washington, had not made any loans to the Com-

mercial National Bank. It had not made any

loans on the note or notes of either the defendant

Noble or Peters. During the entire period that I

have been with that bank in Tacoma, Washington,

it had not made any loans to the Commercial Na-

tional Bank of Great Falls on the note of either

Noble or Peters or both of them. I was connected

with that bank in April, 1921.

Q. I show you a letter marked Plaintiff's Ex-

hibit No. 10, and I will ask you to state if you can
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identify it as one received from the defendant

Noble? A. Yes, sir; I received that from him.

Judge SMITH.—May it be understood that on

the part of the defendant Peters, this goes in under

the same objection, your Honor.

The COURT.—The record will so show.

Mr. SPEER.—No objection on the part of de-

fendant Noble.

Mr. SLATTERY.—I will now offer in evidence

Plaintiff's Exhibit No. 10. It is as follows. Gentle-

men:

Plaintiff's Exhibit No. 10.

West Side Phone 6764.

R. B. NOBLE,
General Merchandise,

Dry Goods, Boots, Shoes, Tinware, House Furnish-

ing Goods, Fresh Meats of All Kinds.

Great Falls, Montana, April 30th, 1921.

Dear Mr. Alward:

I am sending you my note for fifty M—doubtless

meaning thousand—until after the call, not to be

used, and you can return this as soon as the call

comes; you, no doubt, will not have to say a word

about this at all. We have been getting by in good

shape so far, and are feeling much better about

conditions, but I want to show as good a statement

as possible at this call. It will help us out, owing

to what we have gone through. I was down to the

oil field two weeks [86—19] ago. Things are

looking better all the time. After June 1st, will tell
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how much the stock ought to bring. Julius is in the

east, and will spend a few days at Denver, and may
have some good news on his return. We are having

lots of snow and rain. Things are going to be all

right this year, I think.

Yours,

R. B. NOBLE.
Q. (By Mr. SLATTERY.) Whom did you un-

derstand him to mean by Julius in that letter.

A. Mr. Peters.

WITNESS.— (Continuing.) I replied to that

letter in longhand but did not keep a copy of it.

The substance of the letter was that we were not

able to make the loan. My bank in Tacoma did

not make any loan on that note to the Commercial

National Bank. The note that was enclosed in the

letter was returned to Mr. Noble, and no loan was

made by the bank.

Cross-examination.

(By Judge SMITH.)

Q. Mr. Alward, you say your bank never made

a loan to Julius C. Peters? A. No, sir.

Q. You never was asked to do it, were you?

A. No, sir.

Judge SMITH.—That is all.

(By Mr. SPEER.)

Q. Mr. Alward, you say that the bank in which

you are an officer did not extend any credit to the

Commercial National Bank at any time prior to

December 1, or December 19, 1921 ?

A. Subsequent to December 1st?
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Q'. Well, had you extended credit prior to Decem-

ber 1, 1921? A. Not to the bank.

Q. Isn't it a fact that you carried a $10,000.00

item in favor of the Commercial National Bank on

the books of your bank? [87—20]

A. No, sir; we carried a $10,000.00 item given by

a resident of this city, Mr. F. G. Givens, direct to

our bank.

WITNESS.—(Continuing.) As to whether or

not that item was carried through and credit given

to the Commercial National Bank, the amount was

placed to the credit of the Commercial National

Bank, Great Falls. It was an obligation of F. G.

Givens direct to the Bank of California. We cred-

ited the Commercial National Bank, Great Falls,

with the proceeds of that note. As to whether or

not that was the only transaction we ever had with

the Commercial National Bank, or with Mr. Noble,

the Commercial National Bank carried an account

with us, had an account with us at the time it closed.

They had been carrying an account with us in

the month of December, 1921. In December, 1921,

on December 31, 1921, at the close of business, the

balance of the Commercial National Bank of Great

Falls with us, as shown by our books, was $2,798.96.

The balance on the 19th of December was $2,351.57.

The letter. Exhibit 9, was received about December

12, 1921. I was in the bank at that time, and I

was there at home at that particular time, too. I

answered that letter, as near as I can recall, on

the same day.
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Q. I will ask you if it wasn't about two weeks

after that before you answered that letter?

A. I don't recall. My recollection is that I an-

swered it the same day.

Q. Well, did you or did you not say anything

about having been absent from the city?

A. I did not.

Q. Mr. Alward, you were in Butte a short time

ago? A. Yes. [88^21]

WITNESS.— ('Continuing.) I had no conversa-

tion with Mr. Chat Halverson in Butte as I recall.

I did not talk to him regarding this particular

letter, in answer to this letter of Mr. Noble's, which

is Exhibit No. 9.

The COURT.—To whom was this?

The WITNESS.—Chat Halverson.

WITNESS.—(Continuing.) Mr. Noble and I

carried on a correspondence about that time. As

referred to in Exhibit No. 10, that was introduced

here a while ago, speaking of oil stock, I knew what

oil stock Mr. Noble was referring to at that time.

Redirect Examination.

(By Mr. SLATTERY.)
I stated that my bank had carried an account

with this Commercial National here to the extent

of $10,000.00, the proceeds of a note were placed

to the credit of the Commercial National Bank.

That account was opened about February 5, 1921.

That is the first account that was opened between

the Commercial National Bank and my bank in

Tacoma. As to whether at any time after Febru-
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ary, 1921, the amount which they had on deposit

with us, or the credit which they had with us,

exceed $10,000, I believe not. I am quite certain

it did not. It was not greatly over that. If it

was, it was not by virtue of new loans, or unpaid

interest, maybe a renewal of loans. That of itself

was not a loan, that was just a credit. There were

credits given to the Commercial National Bank
since February, 1921, but not for loans; for pay-

ments, or something.

Witness excused.

Testimony of Mark Skinner, for the Government.

Whereupon MAEK SKINNER, called and

sworn as a witness for the Government, testified as

follows: [89—22]

The COURT.—The Court will inquire of counsel

if he is presenting his case in any order with re-

spect to these counts ?

Mr SLATTERY.—I will state to the Court, I

am presenting this to show that there was no

authority for any entries.

The COURT.—Is this as to any particular count,

or indiscriminately as to all of them?

Mr. SLATTERY.—To all of them.

The COURT.—Do you mean to tell the Court

the testimony of these two witnesses was with ref-

erence to all the coimts?

Mr. SLATTERY.—No, I don't say that, either.

The first, Mr. Robbins, was as to the St. Paul bank,

as to December 19, 1921.
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The COURT.—Any particular count?

Mr. SLATTERY.—It is count number one, the

first one: it involves the first four counts.

The COURT.—Then your second witness?

Mr. SLATTERY.—The second witness involves

the second count, also, and the fifth count, the ninth

count, and the thirteenth count, and the counts with

respect to the alleged false entries in the reports.

The COURT.—Very well. Proceed.

Direct Examination.

(By Mr. SLATTERY.)
My name is Mark Skinner. I live in Portland,

Oregon, and have lived there nearly three years.

I am engaged in the business of banking, and hold

the position of vice-president of the Northwestern

National Bank of Portland. I have held that posi-

tion about three years, since I have been in Port-

land. Before going to Portland, I was an officer

of the Commercial National Bank of Great Falls,

Montana. I ceased my connection with the Com-

mercial National Bank of Great Falls in Septem-

ber, 1916. I am acquainted with the defendants,

[90^23] Noble, Peters and Funk. I have known

the defendant, Noble, I should say fifteen or eigh-

teen years, and the defendant, Peters, ten or eleven

years, and the defendant, Funk, about the same

time.

Q. Are you acquainted with the handwriting of

Julius C. Peters, one of the defendants'? A. Yes.

Q. I show you a letter marked Plaintiff's Exhibit

No. 11 and I will ask you to state whether or not
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you received that letter in the due course of mail

from the defendant Peters? A. I did.

Q. I will ask you to examine Plaintiff's Exhibit

No. 12, and state whether or not that is the en-

velope in which you received the letter, Plaintiff's

Exhibit No. 11? A. It is.

'*Judge SMITH.—We have no objections to this,

if they are relevant to the issue. I haven't read

them.

''The COURT.—Admitted.
"Judge SMITH.—We admit the signature and

the handwriting.

Mr. 8LATTERY.—Plaintiff's Exhibit No. 11,

dated December 19, 1921.

Plaintiff's Exhibit No. 11.

Law Offices, PETERS and SMITH,
Great Falls, Montana.

Julius C. Peters,

LaRue Smith.

Dear Mark:

No doubt you have heard of the misfortune which

the American sustained. We, of course, had ample

time to get ready for this situation, and we natur-

ally anticipated a little disturbance would follow.

However, it was a revelation to us how calmly the

news was received, and the public quickly settled

back to normal, and we find that at the end of the

week that our cash reserve of about four hundred

thousand dollars was not abnormally affected. I

have been in close touch with Bob during this
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period and in discussing our affairs, we have

reached the conclusion that it is of the utmost im-

portance to show the strongest statement possible

for the next call which will prohably be made dur-

ing the latter part of the month. If you can, we
should like to have you place to the credit of the

bank the proceeds of our note for $50,000 which

we enclose herewith, which, we, of course, would

not [91—24] make any further use of, and would

be liquidated on the date, at the date of maturity.

Odinarily I would not approve of this method,

but this is an emergency, and I believe justified

under the circumstances. Mr. Hamilton is in Flor-

ida visiting Abbey, or he would join us in the note

if he were here. Mark, I am sorry that I have

neglected writing so long that I have put it off

until I found it necessary to write to ask a favor.

I wish everyone could have prospered as we have

in our oil business. Our company has already sold

about one hundred thousand barrels of oil. We
were able to divide a $35,000 dividend, having about

$125,000 cash in banks and no indebtedness. We
have five producing wells, and our holdings have

not been scratched. A little later we will give a

good account of ourselves. As you know, about

seventy-five per cent of the stock is held by people

close to the bank. Well, Mark, I know that the

request is unusual, and I should like to be able to

grant the favor, rather than request it, but we have

the situation well in hand, and you need have no

anxiety if you can handle this item for us.

Your friend,

JULIUS.
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Q. (By Mr. SLATTERY.) Now, Plaintiff's Ex-

hibit No. 12 is the envelope in which this letter was

received. Stationery of the law offices of Peters and

Smith, Great Falls, Montana, bearing the Great

Palls post date, Great Falls, Montana, December

9, 6:30 P. M., 1921, addressed to Mr. Mark Skinner,

Portland, Oregon, in care of the Northwestern

National Bank. Mr. Skinner, calling your atten-

tion to the fact that the mark on the letter, on

the envelope, is dated December 9, 1921, and the

letter is dated December 19, 1921, have you any

way of refreshing your memory as to when you re-

ceived, or about when you received the letter?

Have you any way of refreshing your recollection?

A. By this telegram.

Q. How did you reply to the letter?

A. By wire. [92—25]

Q. By telegram? A. Yes.

Q. Did you keep a copy of it?

A. This is the copy.

Q. That is the copy of your wire? A. Yes.

Mr. SLATTERY.—^You have no objection to

this?

Judge SMITH.—No, sir.

Mr. -SLATTERY.—I now offer in evidence

Plaintiff's Exhibit No. 13, which has been marked

for identification, a copy of a Western Union tele-

gram.



106 Robert B. Noble and Julius C. Peters

(Testimony of Mark Skinner.)

Plaintiff's Exhibit No. 13.

Portland, Oregon, December 13, 1921.

Julius C. Peters,

Great Palls, Montana.

Regret exceedingly I am not in a position to

carry out transaction referred to in your letter

nineteenth. Will write you later.

Signed—M. SKINNER.
Q. (By Mr. SLATTERY.) Do you recall

whether you wrote the defendant Peters subsequent

to that time, to the sending of this telegram?

A. I don't recall exactly whether or not I wrote

him a letter, but I presume that I did.

Q. Now, calling your attention to this fact, your

telegram is dated December 13th, the envelope is

dated December 9; does that refresh your memory
as to when you received the letter?

A. That would be about right.

The COURT.—What is that?

The WITNESS.—It would take two or three

days for the letter to reach me. I received the

letter about the date I answered it there, on De-

cember 13, 1921. In my telegram I referred to

his letter of the nineteenth. That was done be-

cause Mr. Peters' letter itself is dated the nine-

teenth, you will notice, and I simply looked at the

letter in replying to it by wire and quoted it as the

nineteenth, for the purpose of identifying the let-

ter in the telegram.

Q. Well, now, Mr. Skinner, did you have the
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charge of making any loans which would have been

made by your bank in the State of Montana during

that period? A. Yes. [93—26]

Q. And since then? A. Yes, sir.

Q. State whether or not the Northwestern Na-

tional Bank of Portland, Oregon, has ever extended

Siny credit of any kind to the Commercial National

Bank of Great Falls, Montana ? A. It has not.

Q. Not at all? A. No, sir.

Q. Or had it extended any to the defendant,

Peters? A. No, sir.

Q. Or to the defendant, Noble? A. No, sir.

Q. State whether or not the Commercial National

Bank ever had an account with the Northwestern

National Bank at Portland, Oregon ?

A. It has never had an account.

Cross-examination.

(By Judge SMITH.)

Q. Mr. Skinner, looking at these exhibits, in view

of the date of your telegram and all, is there any

possibility that you received another letter between

the date of your telegram and the receipt of this

letter. Exhibit No. 11?

A. If I did, I don't recall it.

Q. Would you say then that this letter is a clerical

error in the date ? A. I assume so
;
yes, sir.

Q. There is no other way you can account for it ?

A. No, sir.

Q. Now, you took the trouble to answer that by

wire? A. Yes.
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Q. You had known Mr. Peters and had been
acquainted with the Commercial National Bank?
A. Yes, sir.

Q. You considered that a bona fide application

for a loan, did you not? A. Yes, sir.

Q. You did? A. Yes, sir; a personal loan.

Q. A personal loan on the part of Mr. Peters?

A. Yes, sir. [94—27]

Q. You found under the circumstances that you

could not make it? A. Yes, sir.

Q. You so notified them ? A. Yes, sir.

Witness excused.

Mr. SLATTEEY.—I might say to the Court that

this evidence is offered in support of counts number

six, number ten, and number fourteen.

Testimony of Earnest Steele, for the Grovemment.

EARNEST STEELE, a witness called and sworn

on behalf of the Government, testified as follows

:

Direct Examination.

(By Mr. SLATTEEY.)
My name is Earnest Steele. I live at Great Falls.

I am employed by the Mutual Oil Company. I was

formerly employed by the Commercial National

Bank of Great Falls. I commenced to work there

the first time in February of 1915, and continued

working there until September, 1916, I believe, along

in the late summer. I returned there again to work

in 1919, in August, and ceased working there when

the bank suspended, on October 4th.

Q. That is to say, it did not open for business

on October 5, 1922; is that not correct?
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A. I am not just sure as to the dates.

WITNESS.— (Continuing.) As to my duties

there during the year 1922, up until March I was

an individual bookkeeper; in March I was on the

general ledger. As individual bookkeeper my duties

with respect to making entries in the books was

merely posting them : I mean by that that I would

make entries in the [95—28] individual ledger

accounts. I would make them from credits and

checks, as they came through. Deposit slips and

checks was all that came to the individual books.

After I got on the general ledger, I would make

my entries into that from debit and credit slips.

I had nothing to do with the deposit slips then.

Mr. SLATTERY.—In support of count number

one, I will offer this exhibit. I show you a paper

marked Plaintiff's Exhibit No. 14, and ask you

to state if you can identify that and the handwriting

of the person who made it ? A. Yes, sir.

Judge SMITH.—The defendant Peters objects

to the Government's Exhibit No. 14 for the same

reason urged to the last exhibit.

Mr. SPEER.—The defendant Noble objects to

It upon the grounds that there is nothing shown so

far to connect Noble with it.

The CO'URT.—Let me see it, Counsel. This Ex-

hibit No. 14, state the object, for the purpose

of the record.

Mr. SLATTERY.—The object of introducing Ex-

hibit No. 14 is to show that the defendant Funk

executed the debit slip to the First National Bank
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of St. Paul on December 19, 1921, and it is also

offered in conjunction with the evidence produced
by the letters of the defendants, Noble and Peters,

of December, 1921, and will be followed by further

offsetting entries and reversal entries.

The COURT.—The letter from Noble to St. Paul?
Mr. SLATTERY.—No; there was none from

Noble to St. Paul. It was from Peters.

Judge SMITH.—I think perhaps I should make
my objection more specific, your Honor. I object

to this as not tending to connect the defendant

Peters with any offense alleged in any count of

this indictment, and therefore, incompetent, [96

—

29] irrelevant and immaterial.

The COURT.—The objection as made is over-

ruled. The objection as to Noble, so far as the

Court is advised, by the offer of proof, there is

nothing to connect Noble with this charge, and it

will not be taken as evidence by the jury, unless

some further evidence is produced, of which we

will become aware later on. If I am not, this ex-

hibit will be against only the defendant Funk,

if it is brought home to him, and the defendant

Peters.

WITNESS.— (Continuing.) Exhibit No. 14 is in

the handwriting of Mr. Funk; that is, Edward

Funk, the defendant here.

Q. This is Exhibit No. 14, Gentlemen. The Com-

mercial National Bank, 93-19-9. Great Falls, Mon-

tana, debit, First National Bank, St. Paul, December

19, 1921, fifty thousand dollars.
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Q. I show you Plaintiff's Exhibit No. 15, and ask

you to state if you can identify that? A. I can.

Q. And as one of the slips used in the bank over

there? A. Yes, sir.

Q. The Commercial National Bank?
A. Yes, sir.

Q. You know whose handwriting it is, do you?

A. Yes, sir.

Mr. FREEMAN.—No objections on the part of

the defendant, Funk.

Judge SMITH.—Defendant Peters objects to Ex-

hibits Nos. 15, 16, and 17, for the reason that they

are incompetent, irrelevant and immaterial, and do

not illustrate, or tend to illustrate any issue in this

case, or do not tend to connect [97—30] this de-

fendant with any of the counts in this indictment.

Mr. SPEER.—The same objection on the part

of the defendant. Noble.

The COURT.—^What is the purpose of these ex-

hibits? What are they?

Mr. SLATTERY.—Exhibit No. 15 is a debit slip,

charging the Bank of California, Tacoma, with

fifty thousand dollars, in the handwriting of defend-

ant Funk. Plaintiff's Exhibit No. 16 is a deposit

slip in the handwriting of Mr. Funk, crediting the

defendant Peters, J. C. Peters, with fifty thousand

dollars, as having been deposited on December 19,

1921, and Plaintiff's Exhibit No. 17 is a like deposit

slip, crediting defendant Noble with a like amount

on the same day.

The COURT.—They will be admitted. The
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prosecution cannot produce all it's case at once.

They will produce evidence to make a proper con-

nection between these items, and the matter will

be disposed of by instructions later on. The ob-

jection will be overruled.

(Whereupon the defendant Peters then and

there duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) Exhibits Nos. 15, 16

and 17 are all in the handwriting of Mr. Punk.

Q. Exhibit No. 15 is as follows, Gentlemen: The

Commercial National Bank, 93-19-9. Great Palls,

Montana, debit the Banli of California, Tacoma,

December 19, 1921, fifty thousand dollars.

The COURT.—What is the date of that?

Mr. SLATTERY.—December 19, 1921. Exhibit

No. 16 is a deposit slip of the Commercial National

Bank, deposited with the Commercial National Bank

of Great Palls, by J. C. Peters, December 19, 1921,

fifty thousand dollars, in the handwriting [98—31]

of the defendant Punk.

Exhibit No. 17: Deposited with the Commercial

National Bank of Great Palls, Montana, by R. B.

Noble, December 19, 1921, fifty thousand dollars.

Q. (By Mr. SLATTERY.) State whether or not

these various sums, fifty thousand, are in columns

to represent fifty thousand dollars?

A. Yes, sir; fifty thousand dollars.

The COURT.—This Exhibit No. 15, read that

again, please.

Mr. SLATTERY.—Exhibit No. 15 is a debit slip
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charging the Bank of California under date of

December 19, 1921, with fifty thousand dollars.

The COURT.—Very well.

WITNESS.— (Continuing.) As an employee of

the bank I did not work on any books of the bank

with respect to these debit slips that you have

presented to me, not to that date. I believe I am
familiar with the books of the Commercial National

Bank. I was not working on the general ledger

at that time. I identify this book as one of the

general ledgers in the use of the Commercial Na-

tional Bank, especially in the month of December,

1921. I have the general ledger here showing the

account of the Commercial National Bank against,

or, with the First National Bank of St. Paul, and

refer to the date, December 19, 1921, in the debit

column. I observe an entry there. It is in the

handwriting of Mr. Kearns. He was a bookkeeper

at that time. In this one item there is an amount

of fifty thousand dollars. That appears as a charge

against the First National Bank of St. Paul as of

that date.

Q. Now, opposite the figures, and on the same

line

—

The COURT.—What date was this?

Mr. SLATTERY.—December 19, 1921.

Q. (By Mr. SLATTERY.) Opposite the figures,

on the same [99—32] line, you will observe some

writing, partly in pencil and partly in ink. Can

you identify that writing? A. I Can.

Q. Whose handwriting is it in pencil?
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A. Mr. Funk.

Q. The defendant Funk? A. Yes.

Q. Will you read that writing to the jury?

Judge SMITH.—This is subject to our objection,

your Honor.

The COURT.—It is.

The WITNESS.—It is an abbreviation of CR
back of January 9, 1922, or in the cipher figures,

1-9-22. There is the name of Noble on it.

WITNESS.— (Continuing.) It is in lead pencil,

and the handwriting is that of Mr. Funk. The
writing there in ink is in the handwriting of Mr.

Kearns, the bookkeeper. I take the abbreviation

here, Cr. back, 1-9-22 to be a credit. Turning to

the account of the bank of California, Tacoma, in

the general ledger, of the Commercial National Bank
as of date December 19, 1921, I find an entry in an

account of the Bank of California, Tacoma, as

of date, December 19, 1921, of $50,000. It is a

charge, and that means that the Commercial Na-

tional Bank charged them fifty thousand dollars on

that day. As a bookkeeper and with the experience

I have had in the bank, I believe the two entries

you have described in the general ledger are reflected

from these two debit tickets. Exhibits numbers

14 and 15. The proper place to enter these items

on the debit slip would be from the debit slip into

the general ledger. It is true that whenever a

debit or a credit is made in the books of the

bank, there must be an offset, corresponding debit

for a credit, and a corresponding credit for a
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debit. I doil't know, but judging from the date,

I suppose these two deposit slips Exhibits numbered

16 and 17, are offsets of exhibits numbered [100

—

33] 14 and 15. Examinmg this sheet, I identify

that as one of the sheets used in the Commercial

Bank to show^ the account, the individual accounts,

of the defendant, Julius C. Peters ; this is my hand-

writing here. My attention being called to the

ledger sheet, showing the condition of his account

from October 11, 1921, to January 9, 1922, I will

state that I made the $50,000.00 credit to his deposit

as of December 19, 1921, but I am not sure. I was

working on the books at that time. Before an

entry of that kind is made to the credit of a deposi-

tor, it is necessary that there be a deposit slip of

that type, Exhibit No. 16.

Q. Now, look at Plaintiff's Exhibit No. 16, show-

ing the deposit made by Mr. Peters in the sum of

$50,000.00 on December 19, and his ledger account,

individual ledger account for that date, what have

you to say as to whether or not the entry in his

ledger appears to have been reflected from Exhibit

No. im
Judge SMITH.—Our objection to that is these

two papers taken together, show^ for themselves,

your Honor.

The COURT.—It would show, possibly, to those

familiar with bank practice, but perhaps the jury

does not know much more about banking than the

Court does, and we will have him tell us. He may

answer the question.
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The WITNESS.—It does; yes.

Q. (By Mr. SLATTEiRY.) Do you recognize

this sheet that I am exhibiting as

—

The COURT.—Give us the number of those ex-

hibits'?

(Mr. SLiATTER.Y.—I hadn't introduced it yet, if

the 'Court please, I can, of course.

The CO'URiT.—I don't see how it will be identi-

fied with [101—34] reference to past testimony,

unless you number it as you go along.

Mr. SLATTERY.—I have had the item of $50,-

000.00 on the sheet marked Plaintiff's Exhibit No.

20. I have shown that to you and you stated that

that is one of the ledger sheets from his account, of

Mr. Peters?

A. It is.

The COURT.—That is proposed Exhibit No. 20?

Mr. SLATTERY.—Proposed Exhibit No. 20, and

I offer it in evidence.

Judge iSMITH.—Defendant Peters objects to it

on the grounds it is incompetent, irrelevant and im-

material, for the reasons heretofore urged, and it

does not tend to connect the defendant Peters with

any crime charged in the indictment.

Mr. SPEER.—The same objections as to the de-

fendant. Noble.

The COURT.—^The objections will be overruled.

Mr. SLATTERY.—This Exhibit No. 20, Gentle-

men, I am introducing at this time, only this por-

tion of it. December 19, there is the year, 1921,
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and under the head of Deposits, account of Julius

C. Peters, shows a credit of $50,000.00.

I recognize the paper marked Plaintiff's Exhibit

No. 21'. I have not worked on that sheet by making

entries on it. I have not worked on that particular

sheet.

Q. But you recognize it, do you, as a sheet from

the Commercial National Bank here? A. I do.

Judge SiMITH.—What is that supposed to be ?

Mr. SPEEiR.—The defendant Noble objects to it

on the ground it is incompetent, irrelevant and im-

material, no way of [102—3'5] connecting him,

and nothing to show that it is an exhibit that the

bank

—

The OOITRT.—Well, it has not been offered yet.

Mr. SLATTERY.—I will connect that up later.

The COURT.—Very well. What is this?

Mr. 'S'LATTERY.—This is the ledger sheet of the

ledger account of R. B. Noble with the Commercial

National Bank as of the period between November

17, 1921, and December 30, 1921.

The COURT.—Is it a part of the records of the

bank?

Mr. SLATTERY.—It is a part of the records of

the bank
;
yes, sir. I can call the receiver and show

all of these.

The COURT.—It may be shown later on. The

objection will be overruled su'bject to the proper

connection made by counsel.

Mr. SLATTERY.—The particular portion I de-

sire to call your attention to. Gentlemen, is under
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date of December 19, 1921, a credit of $50,000.00,

and the deposit of R. B. Noble, showing a deposit

made by him.

WITNESS.— (Continuing.) Plaintiff's Exhibit

No. 17, which is a deposit ticket in favor of Mr.

Noble, for $'50,000.00, and calling my attention to

the entry on Exhibit No. 21, just mentioned to the

jury, that entry there appears to have been made

because of Plaintiff's Exhibit No. 17.

Q. Now, I show you a paper marked Plaintiff's

Exhibit No. 18, and ask you if you can identify

that % A. I can.

Q. And also Plaintiff's Exhibit No. 19, can you

identify that? A. Yes, sir.

Judge SMITH.—^Our objection to it is as hereto-

fore stated.

The COURT.—Has there been an Exhibit No. 18

heretofore, [103—^36] of the bank, general led-

ger?

Mr. SLATTERlY.—^No ; there wasn't, your Honor.

I traced these other entries; now, I am going to

trace the reversal of them.

The COURT.—Very well, proceed. What are

they?

Mr. SLATTERiY.—These are credit slips, one to

the Tacoma Bank for $50,000.00, and one to the St.

Paul Bank for $50,000.00.

The COURT.—Taken out of the records of this

bank?

Mr. SLATTERY.—They are.
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The COURT.—Of which these defendants were

officers ?

Mr. SLATTERY.—Yes.
The OOURT.—The connection will be made be-

fore the conclusion of the case?

Mr. SLATTERY.—Yes.
The OOURT.—The objection will be overruled.

Mr. SLATTERY.—Exhibit No. 18, Gentlemen,

is as follows : Commercial National Bank. 93-19-9.

Great Falls, Montana, credit Bank of California,

Tacoma, June 9, 1922, $50,000.00. Exhibit No. 19 is

as follows: Commercial National Bank, 93-19-9.

Great Falls, Montana, First National Bank, St.

Paul, January 9, 1922, $50,000.00.

WITNESS.—(Continuing.) The use of these

figures in the columns indicates fifty thousand dol-

lars. Referring to the general ledger account with

the Tacoma Bank, and referring to the date, Janu-

ary 9, 1922, an item appears on that date in that

account as of that date ; it is a credit of fifty thou-

sand dollars. The entry is in the handwriting of

Mr. Kearns. I believe there is a comiection be-

tween Plaintiff's Exhibit No. 18 and the item

[104—37] I have just read as of that date. Re-

ferring again to the account of the First National

Bank of St. Paul as of date January 9, 1922, I do

not see a credit item shown on the general ledger

as of that date. There is an item covering a credit

of the First National Bank on that date of fifty

thousand dollars, and I believe there is a connection
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between Plaintiff's Exhibit No. 19 and the exhibit

I have just read.

Mr. SLATTERY.—I offer in evidence as Plain-

tiff's Exhibit No. 22 the items shown in the general

ledger, the account with the First National Bank of

St. Paul, under date of December 19th, 1921, as fol-

lows: In parenthesis, Cr. Bank 1-9-22, and then the

word, Noble in lead pencil. The word St. Paul in

ink, and the figures in ink, fifty thousand.

Judge SMITH.—I see nothing to be gained by

reiterating this objection. This is the same testi-

mony all the way through.

The COiUiRT.—Yes; you may have your objection,

and the exception will be saved.

WITNESS.—(Continuing.) That is the hand-

writing of Mr. Ftink, and the writing in ink, St.

Paul, is Mr. Kearns.

Mr. SLATTERY.—I offer in evidence as Plain-

tiff's Exhibit No. 23, the items shown on the general

ledger of the Commercial National Bank in its ac-

count with the Bank of California, Tacoma, as of

date, December 19, 1921, this item, 19, and the fig-

ures, fifty thousand.

I offer in evidence as Plaintiff's Exhibit No. 24,

the credit item on the general ledger of the Commer-

cial National Bank in its account with the First

National Bank of St. Paul, as of date, January 9,

1922, the figures fifty thousand. Pardon me. In

that connection, Mr. Steele, will you step over here,

please*? I see the word Noble written in lead pen-

cil after this credit to the bank on that date. Do
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you know whose handwriting [105—38] that is

m% A. Mr. Funk's.

The COURT.—A moment ago you put in Exhibit

No. 22, credit to the St. Paul item. Now, is this

Exhibit No. 24 the same thing '?'

Mr. S'LATTERY.—No, your Honor. That was

a charge.

The COURT.—You are separating the two ex-

hibits so both appear on the book together?

Mr. SLATTERiY.—Oh, no ; they are on different

dates; one is in December and one is in January.

The COURT.—Very well.

Mr. SLATTERY.—I want to add to Exhibit No.

24, that it also includes the word Noble in lead pen-

cil after the words fifty thousand dollars.

The COURT.—What is that, Exhibit No. 24?

Mr. SLATTERY.—That is the credit to the First

National Bank of St. Paul, under date of January

9, 1922, which the witness has connected up.

The COURT.—Then, what is Exhibit No. 23?

Mr. SLATTERY.—That is the charge.

The 'COURT.—^You did not put in any credit,

1922, Noble, in pencil?

Mr. SLATTERY.—That is the way it is shown

on the book here. That is the only reason I could

put it in that way. It appears in the debit columns;

it is the only entry on that date. I now offer in

evidence as Plaintiff's Exhibit No. 25 a debit item

in the general ledger account of the Commercial

National Bank with the Bank of California, Ta-

coma, under date of January 9, 1922, fifty thousand.
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The COUET.—What is Exhibit 18, then?

Mr. SLATTERY.—That figure is the originating

entry.

The COIJIRT.—Let me see Exhibits numbers 18

and 19. Well, Exhibit No. 18 is a slip. [106—39]

Mr. SLATTERY.—A slip; yes, sir.

The OOURT.—Very well.

Mr. SLATTERY.—That is offered, if the Court

please, in support of the first four counts, one

two, three and four.

Q. (By Mr. SLATTERY.) I show you a paper

marked Plaintiff's Exhibit No. 26, and I will ask

you to state if you can identify that as one of the

papers from this bank over here and also the hand-

writing on if? A. I can.

Q. And can you do the same thing with Plain-

tiff's proposed Exhibit No. 271 A. I can.

Q. And with proposed Exhibits numbers 28 and

29? A. Yes, sir.

The COURT.—Any objections?

Mr. FREEMAN.—No objections.

Mr. SPEER.—^The objection heretofore entered,

it is not in the handwriting of Mr. Noble, and has

nothing to connect Mr. Noble with it, and the general

objection that they are incompetent, irrelevant and

immaterial.

Judge SMITH.—The defendant Peters objects to

these exhibits as incompetent, irrelevant and im-

material, not tending to throw any light upon any

of the issues which we are trying here, and not tend-

ing to connect him in any way with any offense
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charged in any one of the counts charged in this

indictment.

The COURT.—What are these exhibits offered

for?

Mr. SLATTERY.—The exhibits are offered for

the purpose of showing the bank of Portland and

the bank at Tacoma were charged one hundred

thousand dollars each on the 27th day of February,

1922, and the defendants Peters and Noble were

given credit on their checking accounts for one hun-

dred thousand dollars on those same dates, or on

that same date.

The COURT.—Who wrote the letter to these

banks? [107—40]

Mr. SLATTERY.—The defendant Peters; his

letter was written to Mr. Skinner, and the defend-

ant Noble's letters to Mr. Alward, connected with

the Tacoma Bank, and Mr. Skinner with the Port-

land Bank.

The COURT.—They will be admitted. The ob-

jection is overruled.

WITNESS.—(Continuing.) The handwriting on

these four exhibits, from 26 to 29, inclusive, is Mr.

Funk's, the defendant here.

Q. Exhibit No. 26 is as follows. Gentlemen : Com-

mercial National Bank, 93^19^9. Great Falls, Mon-

tana, debit, N. W., meaning Northwestern National

Bank, Portland, February 27, 1922, one hundred

thousand dollars. These figures in those columns

represent dollars, do they?

A. One hundred thousand dollars, yes, sir.
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Q. Exhibit No. 2'7 is as follows: Commercial Na-

tional Bank, Great Falls, Montana, debit, Bank of

California—that is, capital Cal. here—Tacoma, Feb-

ruary 27, 1922, one hundred thousand dollars.

Exhibit No. 28, deposited with the Commercial

National Bank of Great Falls by R. B. Noble, Feb-

ruary 27, 1922, one hundred thousand dollars.

Exhibit No. 29, deposited with the Commercial

National Bank of Great Falls, Montana, by J. C.

Peters, February 27, 1922, one hundred thousand

dollars.

Q. (By Mr. SLATTERY.) Now, will you please

step to the general ledger here, and state whether or

not Exhibit No. 26, being the debit to the North-

western National Bank of Portland for one hun-

dred thousand dollars— [108—41]

The COURT.—What date?

Mr. iSLATTBRlY.—Under date of February 27,

1922, is shown in its account *?

A. There is a charge of one hundred thousand

dollars.

Q. (By Mr. SLATTERiY.) Against whom?'

A. The Northwestern National Bank of Portland.

Q. And in whose handwriting is that charge made

on the general ledger?! A. Mr. Kearns'.

Mr. SLATTERY.—I offer that item in evidence,

as Exhibit No. 30.

Judge SMITH.—That is objected to as incompe-

tent, irrelevant and immaterial, as to the defendant

Peters.

Mr. SPEER.—We object to it as incompetent,
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irrelevant and immaterial, as to Mr. Noble, nothing

to show he was connected with it in any way.

The COtPRT.—The objection will be overruled.

Who wrote the letters to the bank?

Mr. SLATTERY.—Mr. Peters.

Mr. SPEER.—If the Court please, the letter to

Portland was written on December 9th or 13th of

Dcember 1921, and this is February 27, 1922.

The COiURT.—That is true. These entries will

be admitted on the theory that the prosecution vdll

make sufficient connection to show these defendants

liable for them. They are in the bank's books in

which the defendants were in charge, at least. The

objection is overruled.

Mr. SLATTERlY.—Exhibit No. 30 is as follows,

Gentlemen: 1922, being the year, February 27, a

debit of one hundred thousand dollars to the North-

western National Bank of Portland, [109—42]

Oregon.

Q. (By Mr. SLATTERY.) State whether or not

that entry is a reflection of the debit slip. Plaintiff's

Exhibit No. 26? A. It is.

Q. Will you turn to the bank account of the Bank

of California, Tacoma, under date of February 27,

1922, and state whether or not there is an item there

charged to that bank on that date? A. There is.

Q. In the general ledger of the commercial Na-

tional Bank? A. In this ledger.

Q. What is the item?

A. One hundred thousand dollars.

Q. In whose handwriting is that?)
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A. Mr. Kearns.

Q. Mr. Kearns was a bookkeeper there, was he?

A. He was.

Mr. SLATTEiRY.—I offer that in evidence as

Plaintiff's Exhibit No. 31.

Judge SMITH.—The same objection.

Mr. SPEER.—Same objection on the part of the

defendant Noble.

The COURT.—Like idling.

WITNESS.—(Continuing.) I recognize Plain-

tiff's proposed Exhibit No. 32 as a ledger sheet of

the individual ledger account of R. B. Noble in his

account with the Commercial National Bank, be-

tween January 23, 1922, and February 27, 1922.

At that time I was working on the ledger, the in-

dividual ledger. I did not make the entry of date

February 28, 1922, in which R. B. Noble is credited

with having made a deposit on that day. I presume

Frank Noble was working on the books at that time.

I believe he is a nephew of the defendant, Noble.

Mr. SLATTERIY.—I offer in evidence Plaintiff's

Exhibit [110—43] No. 32.

Judge SMITH.—The defendant Peters objects to

it as incompetent, irrelevant and immaterial.

Mr. SPEER.—The same objection for the de-

fendant Noble.

The CO'IIRT.—The objections will be overruled.

Q. (By Mr. SLATTERY.) Showing you Plain-

tiff's Exhibit No.—pardon me just a moment. I

wanted to call your attention to the item in connec-

tion with Plaintiff's Exhibit No. 28, the deposit
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ticket in favor of Noble for one hundred thousand

dollars, dated February 27, 1922, and this entry on

the books of the bank to his credit under date of

February 28, 1922, for one hundred thousand dol-

lars, showing that he had deposited that amount on

that day.

Q. (By Mr. SLATTERY.) Calling your atten-

tion to Plaintiff ^s proposed Exhibit No. 33, state

whether or not you recognize that as a sheet out of

the individual ledger account of Julius C. Peters,

showing his account from January 5, 1922, to March

15, 1922^ A. I do.

Q. Who wrote the name, Julius C. Peters there?

A. Myself.

Q. You were working on the books at that time?

A. Yes.

Q. Did you make your entries on there ?

A. I did.

Mr. S^LATTE'RY.—We offer in evidence Plain-

tiff's Exhibit No. 33.

Mr. SMITH.—That is objected to as incompetent,

irrelevant and immaterial, as to the defendant

Julius C. Peters.

Mr. SPEER.—The same objection as to the de-

fendant Noble. [111—44]

The COURT.—Admitted. The objections are

overruled.

Mr. S'LATTERY.—That portion which I wish to

direct your attention to. Gentlemen, is on the credit

side of the account of Julius C. Peters, under date

of February 27, 1922, showing a deposit of one hun-
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dred thousand dollars by him on that date, and I
call your attention to the fact that this exhibit shows
on the preceding date he was overdrawn $174.76

and had been overdrawn most of the time since

January 23, at which time his account was over-

drawn $1,023.96.

WITNESS.—(Continuing.) I made the debit on
the account of Mr. Peters, as shown in Exhibit 33

under date of March 15, in the sum of $100,000.00

from my regular charge slip. It is the custom to

return these charge slips to the depositor with his

monthly statement of his account. As to whether

or not it was the custom of the bank at the end of

each month to send to each person who had a check-

ing account in it a statement of his account for the

preceding month, some were mailed, others were

called for; in any event, they were prepared for

them. If I made this debit item myself, it was.

made from a charge slip, and that charge slip would

go back with the monthly statement to Peters, if

it was mailed to him, or if he called for it ; it would

not be in the possession of the bank.

Q. That is part of this exhibit. I call your at-

tention to the fact that on March 15, sixteen days

after he had been credited with this $100,000.00

deposit, he is charged here with $100,000.00; this

witness says from a charge ticket, I show you Plain-

tiff's proposed Exhibit No. 34 which is the reverse

of Plaintiff's Exhibit No. 32, which is the individual

ledger account of R. B. Noble, from March 6, 1922,

to September [112—45] 20, 1922, and ask you to
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say whether or not you recognize this as one of the

slips or sheets from the individual ledger account

of the Commercial National Bank?

A. I do.

Mr. SLATTERY.—We offer it in evidence as

Plaintiff's Exhibit No. 34.

Judge SMITH.—It is objected to as incompetent,

irrelevant and immaterial by the defendant Peters.

Mr. SPEER.—I have not seen the entry, as yet.

The COURT.—Any objection?

Mr. SPEER.—We object to it as immaterial,

irrelevant and incompetent, no connection with the

defendant Noble.

The COURT.—The objection will be overruled.

(Thereupon the defendant Peters then and

there duly excepted to the ruling of the Court.)

Q. (By Mr. SLATTERY.) That portion of the

exhibit to which I wish now to direct your atten-

tion, Gentlemen, is that on March 15, 1922, the ac-

count of R. B. Noble was charged with $100,000.00.

Tell the jury, do these represent the checking ac-

counts of the depositors? A. Yes, sir.

Q. This is the checking account of R. B. Noble

with that bank? A. Yes, sir.

Q. That was on the same date that Mr. Peters

was charged $100,000.00, isn't it, March 15, 1922,

in his checking account? A. Yes, sir.

The COURT.—Well, the exhibits ought to show

for themselves.

WITNESS.—(Continuing.) Referring to plain-

tiff's proposed Exhibit No. 33, I recognize that a/s
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the handwriting of one of the defendants, and as

a slip from the Commercial National Bank,

[113—46] in the course of its business; and the

same is true with respect to Plaintiff's Exhibit

No. 36.

Q. These are credit slips crediting the two banks

with $100,000.00 on the 15th day of March, 1922?

Judge SMITH.—He has not known in whose

handwriting they are?

Q. (By Mr. SLATTEEY.) In whose handwriting

are they, Mr. Steele? A. Mr. Funk's.

Q. The defendant Funk? A. Yes.

Mr. SLATTERY.—I now offer them in evidence.

Judge SMITH.—Defendant Peters objects to

that as incompetent, irrelevant and immaterial, as

to him.

Mr. 8PEER.—The same objection as to Mr.

Noble.

The COURT.—The objection will be overruled.

Mr. SLATTERY.—The Plaintiff's Exhibit No.

35 is as follows, Gentlemen: Commercial National

Bank 93-19-9. Great Falls, credit N. W. National

Bank, Portland, March 15, 1922, $100,000.00. The

Commercial National Bank, Great Falls, credit

Bank of California, Tacoma, N. A., March 15, 1922,

$100,000.00.

That evidence, if the Court please, is offered with

respect to counts' five, six, seven and eight.

WITNESS.— (Continuing.) I know the handwrit-

ing on Plaintiff's Exhibit No. 37, and recognize

that as one of the slips from the Commercial National
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Bank; and the same is true with respect to Plain-

tiff's Exhibit No. 38; I recognize that also. I

recognize the handwriting on proposed Exhibit No.

39, a deposit slip of the Commercial National Bank

;

and also on proposed Exhibit No. 40; it is Mr.

Funk's handwriting. [114—47]

Mr. SLATTERY.—I now offer in evidence Plain-

tiff's proposed Exhibit Nos. 37 to 40 inclusive.

Judge SMITH.—The defendant Peters objects

to those being received in evidence because they are

incompetent, irrelevant and immaterial.

Mr. SPEERS.—Defendant Noble objects to them

on the ground they are incompetent, irrelevant and

immaterial.

The COURT.—What are they?

Mr. SLATTERY.—The first two are debit slips

dated June 26, 1922, one of which charges the Bank
of California, Tacoma, with $50,000.00, and the

other charges the Northwestern National Bank of

Portland with $50,000.00. The two deposit slips,

one credits R. B. Noble on the same date with

$50,000.00, and other credits, J. C. Peters on the

same date with $50,000.00.

The COURT.—The objections will be overruled,

and as the Court observed, the case cannot all be

proved at once, but will be proved as we go along.

Mr. SLATTERY.—Plaintiff's Exhibit No. 37,

Gentlemen, is as follows: Commercial National

Bank, Great Falls, debit N. W., The Northwestern

National Bank, Portland, 6-26, that is, June 26,

1922, $50,000.00.
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Plaintiff's Exhibit No. 38, Commercial National

Bank, Great Falls, Montana, debit Bank of Cali-

fornia, Tacoma, 6^26, June 26, 1922, $50,000.00.

Plaintiff's Exhibit No. 39, deposited with the

Commercial National Bank of Great Falls, Mon-

tana, by E. B. Noble, 0-26-22, $50,000.00.

Plaintiff's Exhibit No. 40, deposited with the

Commercial National Bank of Great Falls, Mon-

tana, by J. C. Peters, 6-26^22, [115—48] $50,-

000.00.

WITNESS.—(Continuing.) By referring to the

general ledger again, to the account of the North-

western National Bank, Portland, Oregon, there is

a debit entry appearing on that account on this

date of June 26, 1922, in my own handwriting. I

made that debit entry in the general ledger from

a debit slip which I believe is Plaintiff's Exhibit

No. 37. It has been some time ; I am not so sure of

it, but the dates are similar and the amounts are

the same and the name of the bank is the same.

Mr. SLATTERY.—I now offer that item in evi-

dence.

Judge SMITH.—That is objected to by defend-

ant Peters as incompetent, irrelevant and imma-

terial as to him.

Mr. SPEER.—The same objection as to defend-

ant. Noble.

The COURT.—^What did the witness say about

making it from that slip?

Mr. SLATTERY.—He said he believed he did.
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The COURT.—Very well. The objections are

overruled.

Q. (By Mr. SLATTERY.) Is there any doubt in

your mind, Mr. Steele, that you did?

A. I don't believe there is any doubt, but I am
not absolutely certain.

The COURT.—Either that one or one like it,

did you, witness?

The WITNESS.—Yes, sir.

Mr. SLATTERY. — This is Exhibit No. 41,

Gentlemen, on the general ledger of the Commercial

National Bank in its account with the Northwest-

ern National Bank of Portland, Oregon, 1922, June

26, debit $50,000.00.

WITNESS.— (Continuing.) Turning now to the

account of the [116—19] Bank of California, of

Tacoma, on that account you have just inquired

about, under date of June 26, there is a charge

against the Bank of California, of Tacoma, in the

amount of $50,000.00 in my own handwriting. I

don't believe there is any doubt in my mind that

I made that entry because of Plaintiff's Exhibit No.

38, the debit slip. I either made it from this one

or from one like it.

Mr. SLATTERY.—We now offer in evidence

that item as Plaintiff's Exhibit No. 42.

Judge SMITH.—The defendant, Peters, objects

to it as incompetent, irrelevant and immaterial as

to him.

Mr. SPEER.—The same objection as to the de-

fendant Noble.
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The iCOURT.—The objection is overruled.

Mr. SLATTERY.—That item is as follows,

Gentlemen. Under that date, on the account of the

Bank of California, Tacoma, dehit charge of $50,-

000.00.

WITNESS.—(Continuing.) I recognize plain-

tiff's proposed Exhibit No. 43, being a sheet from

the individual ledger account of Julius C. Peters

as one of the sheets of the ledger of the bank. It

is dated June 26, 1922, but at that time I was not

working on the individual ledger.

Mr. SLATTERY.—I will offer in evidence this

exhibit as the further proof as to the identity, if

the Court please. I can call the receiver and

identify all of them.

Judge SMITH.—Defendant Peters objects to it

as incompetent, irrelevant and immaterial.

Mr. SPEER.—The defendant Noble objects to it

on the same ground, and it is not shown that he is

in any way [117—50] identified with it.

The COURT.—The witness has identified it as

a part of the general ledger of the bank, of de-

fendant Peters' account. The objection is over-

ruled.

Mr. SLATTERY.—I offer in evidence Plaintiff's

Exhibit No. 43, and I desire to call the attention

of the jury to this entry under date of June 26,

1922, $50,000.00, shown as a deposit, Julius C.

Peters. I call your attention to that in connec-

tion with Plaintiff's Exhibit No. 40', being a de-

posit slip for $50,000.00.
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Plaintiff's Exhibit No. 34 has already been in-

troduced, Gentlemen, and along with that I want

to call your attention now to the item of June 26,

1922, crediting R. B. Noble with a deposit of $50,-

000.00 as on that date, and I direct your attention

to Plaintiff's Exhibit No. 39 for the same amount, be-

ing a deposit slip for tiiat amount. This is the

last sheet of the defendant Noble's account.

WITNESS.—(Continuing.) I identify Plaintiff's

proposed Exhibits Numbers 44 and 45 as credit

slips of the Commercial National Bank of Great

Falls, in the handwriting of the defendant Funk.

Mr. SPEER.—The defendant Noble objects to

the introduction of those on the ground they are

incompetent, irrelevant and immaterial.

Judge SMITH.—The defendant Peters inter-

poses the same objection, if your Honor please.

The COURT.—These are whaf?

Mr. SLATTERY.—These are credit slips, under

date of July 5, 1922, in the handwriting of the de-

fendant Funk, [118—51] crediting one of them,

the Bank of California, Tacoma, with $50,000.00,

and the Northwestern National Bank of Portland,

with $50,000.00.

The COURT.—Objections overruled.

Judge SMITH.—Please note our exception.

(Whereupon the defendant Peters, then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Plaintiff's Exhibit No. 44 is

as follows: Commercial National Bank, 93-19-9.
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Great Falls, Montana, credit Bank of Tacoma,

N. A., dated July 1, 1922, $50,000.00.

Exhibit No. 45, the Commercial National Bank,

93-19-9. Great Falls, Montana, credit N. W.,

meaning the Northwestern National Bank of Port-

land, July 5, 1922, $50,000.00.

WITNESS.—(Continuing.) In looking at the

general ledger of the Commercial National Bank,

and the account of the Bank of California, under

date of July 5, 1922, I observe there an entry

crediting the Bank of California, Tacoma, with

$50,000.00. That is in my own handwriting, and

I made it from Plaintiff's Exhibit No. 44, or some

similar writing.

Mr. SLATTERY.—We now offer that item in

evidence as Exhibit No. 46.

Judge SMITH.—To which we object upon the

ground it is incompetent, irrelevant and imma-

terial.

Mr. SPEER.—The same objection.

The COURT.—The objections are overruled.

(Whereupon the defendant Peters then and

there duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Well, that item. Gentlemen,

is simply a credit made to the Bank of California,

Tacoma, on the general ledger of the Commercial

National Bank, in the sum [119—52] of fifty

thousand dollars under the date of July 5, 1922.

WITNESS.—(Continuing.) Turning now to the

general ledger account of the Northwestern Na-

tional Bank of Portland, Oregon, to the date of July
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5, 1922, I recognize an entry made by me at that

time for fifty thousand dollars, a credit. I be-

lieve I made that entry from Plaintiff's Exhibit

No. 45.

Mr. SLATTERY.—We now offer in evidence

that item mentioned in the general ledger as Plain-

tiff's Exhibit No. 47.

Judge SMITH.—It is objected to by the de-

fendant Peters as incompetent, irrelevant and im-

material.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—The objection is overruled. Ad-

mitted.

WITNESS.—Continuing.) On Exhibit No. 34, be-

ing the individual ledger sheet of R. B. Noble, my
attention was called to the deposit as of June 26,

1922, of fifty thousand dollars. I did not make a

charge against that account on July 5, of fifty

thousand dollars, because I was not working on the

books at that time.

Mr. SLATTERY.—This exhibit being in evi-

dence, I desire to call the attention of the jury to

the fact that on July 5, 1922, the account of R. B.

Noble, was charged with fifty thousand dollars,

he having been credited with that amount on June

26. And, your attention is called to the fact that

at that time it left no money in the bank to his

credit. The account was balanced. That is Ex-

hibit No. 34.
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WITNESS.—(Continuing.) My attention having

been called to Plaintiff's Exhibit No. 43, to an item

shown as a check on account of Julius C. Peters,

under date of July 5, [120—53] for fifty thou-

sand dollars, I did not make that, as I was not

working on the books at that time.

Mr. SLATTERY.—I call your attention. Gentle-

men of the jury, to that charge item under the

head of checks, on the account of Julius C. Peters,

under date of July 5, fifty thousand dollars. Those

items and exhibits, if the Court please, were offered

in evidence with respect to counts nine, ten, eleven,

and twelve, and I now propose to offer evidence in

support of counts thirteen, fourteen, fifteen and

sixteen.

WITNESS.—(Continuing.) Plaintiff's proposed

Exhibits Nmnbers 48 to 51, inclusive, I can

identify the handwriting on them as that of the

defendant Funk's, and I recognize them as slips or

statements similar to the records from the Com-

mercial National Bank of Great Falls.

Mr. SLATTERY.—And I offer them in evidence.
^ 'Judge SMITH.—If your Honor please, as long

as these aU involve the same nature of proof, may
we not have the objection to them, and just let them

go in without a constant objection'? If there is any

new question arises, we can save our objection.

''The COURT.—I think you had better save your

objection as we go along. We will know you mean

it then, and did not intentionally fail. Are these ob-

jected to?"
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Judge SMITH.—The defendant Peters objects

to tliem as incompetent, irrelevant and immaterial

as to him.

Mr. SPEER.—The defendant Noble objects on

the same grounds, incompetent, irrelevant and im-

material.

The COURT.—The objections are overruled.

They will be admitted.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Plaintiff's Exhibit No. 48 is

as follov^s. Gentlemen: Oommercial National Bank,

Great Falls, Montana; debit Bank of California,

Tacoma, 9-2-22; that is September 2, 1922, fifty

thousand dollars.

Plaintiff's Exhibit No. 49, Commercial National

Bank, 93-19-9, Great Falls, Montana, debit the

Northv^estern National Bank, Portland, 9-2-22,

fifty thousand dollars. [121—54]

Exhibit No. 50, a deposit slip, deposited with the

Commercial National Bank of Great Falls, by R. B.

Noble, 9-2- there is not any year there—fifty thou-

sand dollars.

Exhibit No. 51 is a deposit slip, deposited with

the Commercial National Bank of Great Falls, Mon-

tana, by J. C. Peters, 9^2-22, fifty thousand dollars.

WITNESS.— (Continuing.) Referring now to

the general ledger account for the Northwestern Na-

tional Bank of Portland, there is a debit item

against that bank under date of (September 2, 1922,

made by myself in the amount of fifty thousand
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dollars. I made that entry because of the existence

of Plaintiff's Exhibit No. 49.

Mr. SLATTERY.—I now offer in evidence the

item just read from the general ledger.

Judge SMITH.—That is objected to by the de-

fendant, Peters, as incompetent, irrelevant and im-

material as to him.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—The objection will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—That item, Gentlemen, is un-

der date of the year 1922, September 2, debit of

fifty thousand dollars against the Northwestern

National Bank at Portland, Oregon.

WITNES'S.—(Continuing.) Referring to the

general ledger account with the Bank of California,

Tacoma, there is a debit entry made by myself

under date of September 2, 1922, in the sum of fifty

thousand dollars, charged to the Bank of California.

That means that that the Bank of California was

owing the Commercial National Bank fifty thou-

sand dollars. That is in my handwriting. In my
judgment I made [122—55] that entry because

of the existence of Plaintiff's Exhibit No. 48, or

some similar paper.

Mr. SLATTERY.—I desire to offer that in evi-

dence, if the Court please.

Judge SMITH.—The defendant Peters objects
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to it upon the ground that it is incompetent, irrele-

vant and immaterial.

Mr. SPEER.—The defendant Noble objects to it

upon the same grounds.

The COURT.—The objections are overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—The Plaintiff's Exhibit No. 53

is an item in the general ledger account of the Com-

mercial National Bank with the Bank of California,

Tacoma, under date of September 2, 1922, being a

debit of $50,000.00.

WITNESS.—(Continuing.) I recognize Plaintiff's

proposed Exhibit No. 54, which purports to be a

sheet from the individual ledger account of Julius

C. Peters, with the Commercial National Bank, as

such sheet from that bank. It reflects the account

of Julius C. Peters with that bank from August 30,

1922, to and including October 4, 1922.

Judge SMITH.—It is objected to by the defend-

ant Julius C. Peters as incompetent, irrelevant and

immaterial.

The COURT.—The objection is overruled.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—The objection is overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—I offer in evidence at this time,

if the [123—^56] Court please, and direct the at-

tention of the jury in connection with Exhibit No.
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51, the deposit slip for fifty thousand dollars, under

date of iSeptember 2, 1922, to this entry on that

ledger sheet, September 2, 1922, fifty thousand dol-

lars, under the head of deposits, to the account of

Julius C. Peters.

WITNESS.— (Continuing.) I did not make the

charge under the head of checks, under date of

September 20, 1922, in the sum of fifty thousand

dollars, as I was not working on the books at that

time.

Mr. SLATTERY.—I direct the attention of the

jury to that item, eighteen days after the credit was

given, debit of fifty thousand dollars.

And, referring again to Plaintiff 's Exhibit No. 34,

I direct your attention to the credit, under the head

of deposits, on the individual ledger sheet of R. B.

Noble, under date of iSeptember 2, the sum of fifty

thousand dollars, and directing your attention to

Exhibit No. 50, being a deposit slip for that

amount under that date, and also call your atten-

tion to the charge or debit of that amount to him

under date of September 20, 1922, in the sum of

fifty thousand dollars, under the head of checks.

WITNESS.—(Continuing.) Referring to the

general ledger of the Commercial National Bank,

its account with the Northwestern Bank of Oregon

appears to have been opened on February 7, 1922,

and appears to have been closed on September 20,

1922. I recognize Plaintiff's proposed Exhibits Nos.

55 and 56, purporting to be credit slips of the Com-

mercial National Bank of Great Falls, as such.
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The handwriting on them is that of the defendant

Funk.

Mr. SLATTERY.—I now offer in evidence Plain-

tiff's Exhibits Nos. 55 and 56.

Judge SMITH.—To which the defendant Peters

objects [124—57] upon the ground that it is in-

competent, irrelevant and immaterial as to him.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—The objections will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Exhibit No. 55, Gentlemen,

is as follows: Commercial National Bank, 93-19-9.

Great Falls, Montana, credit N. W., meaning North-

western National Bank, Portland, 9-20—meaning

September 20, 1922, fifty thousand dollars.

Exhibit No. 56, Commercial National Bank, 93-

19-9, Great Falls, Montana, credit Bank of Cali-

fornia, N. A., Tacoma, 9-20--22, fifty thousand dol-

lars.

WITNESS.— (Continuing.) Referring to 'the

account of the Northwestern National Bank, as

shown on the general ledger of the Commercial

National Bank, under date of September 20, 1922,

I recognize an entry made there by myself, of fifty

thousand dollars, a credit. That is a credit to the

Northwestern Bank of Portland, and I made that

entry because of the existence of Plaintiff's Exhibit

No. 55, a credit slip for that amount. Referring

now to the account of the Bank of California, of
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Tacoma, as shown in the general ledger of the Com-
nereial National Bank, under date of September

!0, 1922, I observe a credit item there of fifty thou-

sand dollars, in my own handwriting. It is my
judgment, I made that item because of the existence

of Plaintiff's Exhibit No. 56.

Mr. SLATTERY.—I now offer in evidence the

item under date of September 20, 1922, with respect

to the [125—58] Northwestern National Bank,

of Portland, Oregon, concerning which the witness

just testified, as Plaintiff's Exhibit No. 57.

Judge SMITH.—The defendant Peters objects

to the reception in evidence of this Exhibit No. 57,

for the reason it is incompetent, irrelevant and im-

material.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—The objections will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—I now offer in evidence Ex-

hibit No. 58, the credit item, concerning which the

witness testified, with respect to the account with

the Bank of California, of Tacoma.

Judge SMITH.—^We interpose the same objec-

tion, if the Court please.

Mr. SPEER.—The same objection.

The COURT.—And like ruling.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—If the Court please, at this
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tries in the individual account of Peters on this

sheet which has been admitted as Plaintiff's Exhibit

No. 20. I want to call the attention of the jury

to the fact that on January 9, 1922, after the de-

fendant Peters had been given credit for a deposit

of fifty thousand dollars, on December 19, the fifty

thousand dollars is charged back to him by an entry

of January 9, 1922. That is Exhibit No. 20. The

credit was reversed, or, in other words, he was

charged on January 9, 1922, with $50,000.00. [126

—59]

Then, referring to Plaintiff's Exhibit No. 32, I

direct the attention of the jury to the fact that on

January 9, 1922, the account of E. B. Noble was

charged with $50,000.00 after he had been credited

with that amount on the 19th of Januar}^ 1921,

or on the 19th day of December, I mean, 1921.

I offer in evidence a certified copy of the report

made to the Comptroller of the Currency, under

date of December 31, 1921, of the condition of the

Commercial National Bank of Great Falls, duly

certified under Section 884 of the Revised Statutes

of the United States, as Exhibit No. 59.

I offer in evidence as Exhibit No. 60, a similar

certified copy of a report made by said bank to the

Comptroller of the Currency, under date of March

10, 1922, and I include in that offer a photostatic

copy of letter or correction sheet, signed by E. R.

Funk, dated April 10, 1922.

As Exhibit No. 61, I offer in evidence a duly cer-
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tified copy of a report made by said bank to the

Comptroller of the Currency, under date of May
5, 1922, and as Exhibit No. 62, I offer in evidence

a duly certified copy of a report of the condition

of said bank under date of June 30, 1922, and as

Exhibit No. 63, a duly certified copy of a report

made hj said bank as of the 15th day of September,

1922.

Mr. SPEER.—To which the defendant Noble ob-

jects on the ground they are incompetent, irrele-

vant and immaterial.

Judge SMITH.—Defendant Peters objects to the

exhibits for the reason they are incompetent, irrele-

vant and immaterial, and for the further specific

reason that these reports are not such reports as

are referred to in the statute under which these

prosecutions are being made.

The COURT.—The objections will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.) [127

—

60]

WITNESS.— (Continuing.) I am somewhat fa-

miliar with the trial balance book of the Commer-

cial National Bank, and by referring to it as of that

date of October 4, 1922, that refreshes my memory

that that is the last date that the bank was open.

At that time, according to the books of the bank,

on that date that it closed, the amount of its total

deposits was $1,065,053.97.

Q. And on that date, as shown by the account of
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R. B'. Noble, the ledger sheets, how much of a de-

posit did he have in the bank?

Judge SMITH.—That is objected to as imma-

terial as to the defendant Peters.

Mr. SLATTERY.—I am talking about Noble.

Mr. SPEER.—We object to it as incompetent,

irrelevant and immaterial, and has no connection

with any issue charged in this information.

Mr. SLATTERY.—If the Court please, under

the authorities, the condition of an account of any

officer of a bank charged with making false reports,

is admissible for the purpose of showing motive and

intent.

The COURT.—I think he may answer. The ob-

jection will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.—(Continuing.) His account was

closed out on September 20th.

CToss-examination.

(By Judge SMITH.)
The process which a depositor goes through to

make a deposit in the Commercial National Bank,

it would be personally received at the receiving

window, the teller's window. You would [128

—

61] make out your deposit slip with the amount

you wished to deposit, present it to the teller and

he would check it off and enter it into your pass-

book, and after that, it would go to the bookkeepers.

If you had a pass-book, you would present that with

your money, and a deposit slip made out by your-
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self or somebody for you at the receiving teller's

window. A deposit slip similar to Plaintiff's Ex-

hibit No. 17. If you were depositing currency, you

would put the amount opposite the word "cur-

rency," and silver, gold, and so on down, and the

checks are listed separately underneath the word

''checks" there. Plaintiff's Exhibit No. 16 is sup-

posed to be a deposit slip by Mr. Julius C. Peters,

and it is in the handwriting of Mr. Funk. At that

time, December, 1921, Mr. Funk was assistant

cashier of the bank. If an ordinary deposit was to

be made, the man would hand in his money or slip

or check, with his deposit slip and have it recorded

in his pass-book and be given the pass-book back,

and the bank keeps the deposit slip and the money.

The deposit slip would then be listed out of the

cage to the bookkeepers, and the first notation that

would be made in any book of the bank would

be the ledger account. The person, Mr. Peters,

would be credited with the amount of the deposit

slip, and finally it would be reflected in the individ-

ual account of the depositor in the bank. By re-

flected I mean that it would be set down in type-

writing, as these amounts are set down on Plain-

tiff's Exhibit No. 33. This Plaintiff's Exhibit No.

16, a deposit slip of J. C. Peters for fifty thousand

dollars indicates to my mind that Mr. Peters made

that deposit himself; taking into consideration the

handwriting and all, it would appear so. I would

not say he made it individually; it is not in his

handwriting. [129—62]
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Q. No. Well, what does the fact that it is not,

does it indicate to you that he did not pass $50,000.-

00' in through the receiving teller's window and

get credit for it in his pass-book ? A. No.

Q. It would indicate to you, would it not, Mr.

Steele, that he did not do that ?

Mr. -SLATTEEY.—I object to that as argumen-

tative, and calling for his conclusion.

The COURT.—Well, I don't think what it in-

dicates to this witness would be important. What
is the fact?

Judge SMITH.—This is the only evidence of the

fact we have so far, your Honor.

The COURT.—So far, yes, but I suppose there

will be more. I think the Court will instruct the

jury that it indicates that $50,000.00 went into the

bank along with that slip, taken in connection with

the rest of the records, unless there are other rec-

ords which show the fact to the contrary.

Mr. SLATTERY.—If the Court please, there is

evidence here also that these monthly statements

are sent out to the depositors.

The COURT.—Proceed. The objection to the

last question is sustained.

WITNESS.— (Continuing.) I recall in a general

way those exhibits that have heretofore been sub-

mitted to me, and none of them are made in the

handwriting of Mr. Julius C. Peters. They are all in

the handwriting of Mr. Funk. These reconcilement

sheets are reflections in these exliibits that have been

shown to me from the general ledger; by referring
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those general ledger entries there back to some of

these, I cannot reconcile any one entry that has

been shown me from the general ledger back to the

deposit slip or any kind of a paper in the hand-

writing of Julius [130—63] C. Peters.

(By Mr. SPEER.)
There is nothing that reflects the handwriting of

Mr. R. B. Noble; I mean, they are not in his hand-

writing. Referring to Plaintiff's Exhibit No. 34,

when a deposit is made by a depositor, it also ap-

pears in the bank on the cage sheet, the daily cage

sheet. There is no other record kept of any ac-

count kept with Mr. Noble, other than this exhibit

No. 34, for his deposit. This sheet dated 1922,

October; that is the only place where it shows the

year in which a deposit was made. That date is

here in the corner. I do not know when that date

was placed on there, and I couldn't say in whose

handwriting it is. If a depositor issues in any one

aonth six or more checks, we send out the monthly

statement. I do not know myself, whether we sent

any statement to Mr. R. B. Noble in the year 1922.

I am not certain that Mr. Noble was keeping a

checking account in the bank in 1922. I believe

Mr. Noble severed his connections with the bank,

as far as staying or working in the bank is con-

cerned, in the latter part of February, 1922; I

believe it was at the time the new manager arrived,

or nearly about that time. I never seen him in the

bank any time after that, that is, to stay in the

bank. I never saw him in the bank after that time.
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not more than once, to my knowledge. I believe it

was in the first part of February when the new
manager came there. The new manager was Mr.

0. A. Carlson. Mr. Carlson was the manager of

that bank until it closed on the 4th day of October,

1922.

Redirect Examination.

(By Mr. SLATTERY.)
The custom of the bank, with respect to notifying

its depositors who had overdrawn their accounts,

was to send them [131—64] a notice, what they

called an overdraft notice. Sometimes we were in-

structed to make them out; other times they were

informed by the officers. On Exhibit No. 33, it

appears that Julius C. Peters was overdrawn from

the 13th day of January till the 27th day of Feb-

ruary, but I do not recall sending him any notice

then of his overdraft. Another overdraft appears

here to exist on the 11th of October, and runs to

the 4th of November, when it aggregated $1,102.45.

I suppose that he received notice of that overdraft.

Between February 27, it appears that he was over-

drawn $174.76, and on March 15th following, when
it appears he was again overdrawn, there shows

to have been deposited to his credit $100,000.00, and

the same to have been again withdrawn on the 15th

of March; a statement of his account showing those

items during that period was made up.

By Plaintiff's Exhibit No. 54, it appears here

that on the 3d day of October, Julius C. Peters had

in his checking account at the Commercial National
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Bank, $1,754.58, and on the 4th day of October, the

day the bank closed, he was overdrawn, $993.17; I

do not know whether he received a statement of that

account or not. Depositors, when they come to

the window themselves, are usually instructed to

make out their own deposit slips. I do not know

of my own. knowledge who caused those entries to

be made. That is, other than the fact that they

were put into tickets, and the tickets put into the

various cages, and then they go to the proper book

entries. The way we start an entry in the bank is

to make some original entry, such as these debit

slips, credit slips, or deposit slips, and they find

themselves, whatever entries, as items in the books,

and carried into the trial balance book. If they

get into there on some certain date, that a report

is called for by the Comptroller of the Currency,

they are found [132—65] in the report, in the

totals. I am not very familiar with the handwrit-

ing of E. B. Noble.

The COURT.—Did you have that in your mind

when you answered that you did not find any of

his writing in these slips?

The WITNESS.—Yes, sir.

Recross-examination.

(By Judge SMITH.)
Wlioever makes a deposit, the deposit slip would

start the whole train of charges, all the way through

the bank's books.

Witness excused.
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Whereupon BRYAN KEAENS, a witness called

and sworn on behalf of the Government, testified as

follows

:

Direct Examination.

(By Mr. SLATTERY.)
My name is Bryan Kearns; I live in Glendale,

California, and have lived there a little over a

year. Prior to living in Glendale I lived at Great

Falls, Montana, when I was connected with the

Commercial National Bank of Great Falls, in the

capacity of teller during the years 1921 and up

until October 4, 1922, inclusive. I worked in the

bank after that year. The bank closed on that

day. I was also a bookkeeper there. I did some

work on the general ledger. I absolutely identify

and recognize this book as the general ledger of

the Commercial National Bank in use during the

year 1922 and 1921. Turning to the account of the

First National Bank of St. Paul with the Commer-

cial National Bank of Great Falls, I quit making

entries in the ledger relative to the First National

Bank of St. Paul on February 28, 1922. Refer-

ring to Plaintiff's Exhibit No. 22, and an item dated

December 19, 1921, charging the First National

Bank of St. Paul with $50,000.00, I entered that

$50,000.00 there, from a debit slip. Plaintiff's Ex-

hibit No. 14, which is a debit slip of the com-

mercial National Bank, charging [133

—

66] the

First National Bank of St. Paul with $50,000.00,



154 Robert B. Noble and Julius C. Peters

(Testimony of Bryan Kearns.)

I made the entry, Exhibit No. 22, from Exhibit

No. 14, in the usual course of business. That was

placed in my basket.

Turning now to the account in the book with the

Bank of California, at Tacoma, under date of

December 19, 1921, I made an entry in that account

;

a debit entry of fifty thousand dollars. I made
that entry because of Plaintiff's Exhibit No. 15,

being a debit ticket charging that bank with that

amount. Plaintiff's Exhibit No. 25, a credit item

of fifty thousand dollars, under date of January 9,

1922, is in my handwriting. That entry would be

made from a certain slip. I made that entry there

because of Plaintiff's Exhibit No. 18. Eeferring

to the ledger account of the First National Bank

of St. Paul, under date of January 9, 1922, I find

a credit item there made by myself, in the amount

of fifty thousand dollars. I made that because of

Plaintiff's Exhibit No. 19. I did not work on the

books after February, when Mr. Steele came on.

I left the bank in the latter part of February.

Turning to February 27, the Portland Bank, that

entry is in my handwriting. Plaintiff's Exhibit

No. 31, which is a debit against the Bank of Cali-

fornia, at Tacoma, for $100,000.00, I made that

entry on the general ledger, because of the exist-

ence of Plaintiff's Exhibit No. 27. Referring to

Plaintiff's Exhibit No. 30, which is a debit against

the Northwestern National Bank of Portland, Ore-

gon, of $100,000.00, of date of February 27, 1922,

I made that entry because of Plaintiff's Exhibit



vs. United States of America. 155

(Testimony of Bryan Kearns.)

No. 26, the debit slip of that amount. I then

ceased working on that book.

Cross-examination.

(By Judge SMITH.)
I made all of these entries in the usual course of

business, and on account of the fact that these debit

slips and the credits slips came to my department

in the usual course [134—^67] of business. I had

nothing else whatever to go on, and these books

reflect what I found in these credit and debit slips,

which came to my cage.

Witness excused.

Testimony of W. Gr. Bloomdahl, for the Govern-

ment.

Whereupon W. Gr. BLOOMDAHL, a witness

called and sworn on behalf of the Government, testi-

fied as follows:

Direct Examination.

(By Mr. SLATTElRY.)

My name is W. G. Bloomdahl; and I reside at

Choteau, Montana, and am engaged in the banking

business there. I lived in Great Falls, and was

formerly connected with the Commercial National

Bank of Great Falls in the capacity of Receiving

Teller, from some time early in 1921 up until the

bank closed in 1922. I know the defendant R. B.

Noble, and I know that he was during that period of

time connected with the State Bank on the West

Side here in Great Falls, in the capacity of president

of the West Side State Bank, I am also acquainted
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with a Mr. Anderson, who was cashier and who is

still cashier of the West Side State Bank.

Q. Mr. Bloomdahl, can you state approximately
the date of the closing of the American Bank and
Trust Company here at Great Falls?

Mr. SPEER.—We object to this as wholly in-

competent, irrelevant and immaterial.

The COURT.—It is preliminary; he may answer.

The objection is overruled.

The WITNESS.—It was either the second or

third day of December, 1921.

No cross-examination on the part of the defend-

ant Peters or on the part of the defendant Noble.

Witness excused. [135—68]

Testimony of 0. A. Carlson, for the G-overnment.

Whereupon 0. A. CARLSON, a witness called and

sworn on behalf of the Government, testified as

follows

:

Direct Examination.

(By Mr. SLATTERY.)
My name is O. A. Carlson, now living in San

Fernando, California, I am engaged in the banking

business there. I traveled in Montana for about

five years, and lived in Montana about three years.

I was connected with the Commercial National

Bank of Great Falls about February 1, 1922, to

October 4, 1922. It was through the persuasion and

inducement of the officers and directors, that I be-

came associated with the Commercial National

Bank; primarily Mr. J. C. Peters and Mr. R. B.
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Noble. On the 1st of February, 1922, I assumed

the position of vice-president of that bank, but did

not continue until the bank closed; I had tendered

my resignation to the Board of Directors on October

2. I said I became vice-president of that Bank
on the 1st of February, 1922, and succeeded Mr.

E. B. Noble, one of the defendants in this case,

in the active management of the bank. I was not

familiar with the condition of this bank when I

entered it on the 1st of February. At the time I

entered upon my duties in the bank, the defendant

Noble did not stay around the bank over a week

or ten days. In my official position with the bank,

I had occasion to consult with Mr. Noble more

than I did with Mr. Peters, regarding the affairs

of the bank after I took charge of it and up until

the time the bank closed its doors I frequently con-

sulted with Mr. Noble.

Referring to the entries in the general ledger

of the Commercial National Bank, charging the

Bank of California, at Tacoma, and the North-

western National Bank at Portland, Oregon, with

$100,000.00 each, on the 27th of February, 1922, my

only recollection of those two items is that during

the forepart of [136—69] February, I had several

occasions to consult with Mr. Noble and on one

occasion Mr. Funk, one of the defendants in this

case and myself, had occasion to go to the West

Side and interview Mr. Noble at his store, the

Noble Mercantile Company; I had to consult with

him about some loans, and we went over there,
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and in the course of the conversation it was stated,

''Ray," he said, "Julius and I have made arrange-

ments for credit for the next call." I don't recall

that he mentioned the amount, but he mentioned
Mr. Alward and Mr. Skinner as the parties with

whom he had made these supposed arrangements.

He said he and Julius had made arrangements

with Mr. Alward and Mr. Skinner. My recollec-

tion is that that was some time during the month
of February. I think the next call made by the

Comptroller of the Currency was on or about March
10th. It was an easy thing for bankers to approxi-

mate the calls, the five calls in that year that were

made by the Comptroller. After that time I do

not recall of any conversations with either the

defendant Noble or the defendant Peters regarding

any arrangements for a loan. I recall the occasion

of Mr. Noble being in the bank and making a

statement about having made arrangements for

temporary loans. [137—70] Approximately about

the time of the second call. After the first of Febru-

ary, Mr. Noble came into the bank and told Mr.

Booker, he said, "Ray, Julius and I have now made

arrangements again for the call." I am saying

that from what I heard myself. That was after

the second call, after the February date, and would

be the June 30th call. I was aware of the fact

that entries were made charging the banks with

large sums, and of credit given to the defendants,

Peters and Noble, as shown by these books and

these reversals. I discussed that practice with the
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defendants Noble and Peters. I asked them if they

had made the proper arrangements for the credit,

and they told me they had. I told them at that

time it was an objectionable practice, and Mr. Noble

said, ''Well, we have done that thing for a long

time, and the bank examiners have never objected

to it." During the course of my conversation with

defendants Noble and Peters, I don't recall that

either of them told me that they had written letters

to Mr. Hansen, Mr. Alward and to Mr. Skinner;

the only recollection I have is that Mr. Noble stated

they had made the arrangements. During the

course of these conversations I had with them, no

mention was ever made of the fact that the gentle-

men to whom they had written these letters had posi-

tively refused to make them any such loans. Mr.

Noble advised me that they had made the arrange-

ments for these loans, as shown upon these books.

Cross-examination.

(By Judge SMITH.)
I said I was now living in San Fernando, Cali-

fornia. I was first in Montana as National Bank

Examiner for the United States Government, and

I was also in Montana representing the Federal

Reserve Bank as an examiner. I have been con-

nected [138—71] with the banking business since

1905, about eighteen years. I was a bank examiner

for about seven years. After that I was connected

with the Federal Reserve Bank at Helena, with

the Branch of the Federal Reserve Bank at Min-

neapolis. I held the position of manager of the
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Helena Branch of the Federal Eeserve Bank.

From there I came over here to the Commercial

National Bank, at the solicitation of Mr. Peters,

principally. He did not necessarily say they were

looking for an expert banker to take charge of

their bank; he said for someone to look after the

bank. I don't remember that I was selected on

account of my special fitness for the place. My
salary in the Commercial National Bank was $7,-

500.00 a year. I did not get all that was coming

to me under the contract I had with Messrs. Noble,

Peters and Hamilton, That did not incense me
against them, and I have no feeling against them

on account of not having gotten that. I had a

contract with them by which I was to get some

things in addition to my salary, but I did not get

all of it. I do not remember of any other con-

sideration for my services in coming here. I was

made vice-president of the bank. My duties in

that office as vice-president was looking after the

bank in general. I was not necessarily the general

manager; I don't know what the by-laws, what the

duties of that position are. I performed the duties

of the general manager of the bank, in the absence

of the president. The president of the bank was

Mr. L. H. Hamilton, an old man about seventy

years of age. In his absence, I w^as executive officer

in charge of the bank. I said that I frequently

talked with Mr. Noble about the condition of the

bank. There was no reported information in the

bank with regard to the loans, and it became neces-
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sary for me to consult with Mr. Noble on the loans,

because he was the man that preceded me. and he

knew more [139—72] about the loans than any

other individual connected with the institution. I

don't think the affairs of the bank were in bad

shape, so far as the bookkeeping was concerned,

only with the exception of the credit records, and

those I found in an unsatisfactory condition. I had

to appeal to Mr. Noble outside of those records,

in order to find out exactly what the real situation

was. The matter of my employment with the Com-

mercial National Bank was initiated in Helena.

Mr. Peters came over there for the purpose of

negotiations with me to come over here to take

charge of this bank. The consideration for my
services here in this bank somewhat exceeded what

I was receiving from the Federal Reserve Bank.

The first I found out that these debit and credit

entries were being carried through the books of

the Commercial National Bank, the actual tickets,

I never saw, until I was in Butte before the grand

jury. The exhibits that have been offered in evi-

dence in this case, similar to Plaintiff's Exhibit No.

26, I never saw those until I went before the grand

jury in Butte, about a month ago. They were rec-

ords of the Commercial National Bank, but were not

necessarily hidden or put away in any way so

that I could not have gotten hold of them. So

far as I know, they were there open to my inspec-

tion, and if I had had any occasion to do so, I could
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have found them. I think I could tell of the
state of these accounts that have been gone over
here this afternoon, to which I have listened, by
an examination of the general ledger of the bank
alone. I think I could tell that these amounts were
being carried forward to the credit of these various

banks and then charged back, or vice versa, by an
examination or inspection of the general ledger.

This general ledger was there in the custody of the

bank of w^hich I was the executive officer during

all of this time, but [140—73] I did not examine

it on those accounts, because I did not have occasion

to. I was more concerned about keeping the re-

serve than I was anything else at that time. I was

having considerable difficulty in keeping the re-

serve. In explaining to the jury what keeping

the reserve, in connection vsdth the Commercial

National Bank or any National Bank, means, it

is necessary to have a reserve of seven per cent

of the demand deposits, and a three per cent re-

serve of the time deposits, and that reserve must

be on deposit with the Federal Eeserve Bank.

These entries testified about this afternoon would

not be reflected in the report as to the reserve on

hand. They would not be considered as reserve.

Eeserve is only reserve actually with the Federal

Reserve Bank.

Q. Then, so far as keeping up the reserve is

concerned, and convejdng the information to the

Comptroller of the Currency as to what the reserve

of this bank amounted to, these entries that have
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been testified to, would not shed any light at all;

is that true? A. Not as regards the reserve.

Mr. SLATTERY.—I think this is argumentative

and improper cross-examination, your Honor.

The COURT.—I think so. It is improper cross-

examination.

Judge SMITH.—Please note our exception to

the ruling of the Court.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.—(Continuing.) I went over to the

West Side Bank several times to consult wdth

Mr. Noble; to get information that was lacking

when I came there. This specific time that I re-

call that we went over to the West Side Bank,

Mr. Funk went with me. I probably suggested

going over there myself, to see him on some other

matters, and the conversation is [141—74] clearly

fixed in my mind, as I recited it. I do not recall,

however, what the particular occasion was for my

going over there. I have forgotten that. I don't

recall the time of day it was ; it occurs to me, though,

it was after lunch time. I cannot tell you what

day of the week it w^as, because I was over there

two or three times a week. I really cannot recall

what was the first said upon the subject that I

testified to in direct examination. The first thing

that I remember was that Mr. Noble said to Ray

that he and Julius had made arrangements for the

call. Mr. Peters was not there. I don't know how

he happened to say that. I don't believe it was
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said in connection with the errand which took me
over there. It was a remark addressed to Ray. It

was not addressed to me, but it was probably made
for my benefit. I heard the remark ; it was to the

effect that he and Julius had made arrangements
for the next call. It was customary in our con-

versations over there to discuss various questions

in connection with the bank. I would not say that

he said it just for the purpose of impressing me.

It was made for my benefit, to impress upon me
that the arrangements had been made for the next

call. It was a credit arrangement, to be reflected

in the item referring to the balance due from Na-

tional Banks and in the deposits, to be reported

on the condition of the bank to the Comptroller of

the Currency. He did not go into any of these

details. He said, "Ray, Julius and I have made
arrangements for the call." I don't recall that

Ray said anything to that, and I don't recall that

I said anything. That is all that I remember that

Mr. Noble said on the subject.

I have not ,been promised any reward of immunity

from testifying in this case. I said I remembered

a talk in the bank some time between the first and

the second call for the [142—75] year 1922, when

Mr. Noble came into the bank Mr. Peters was not

there. His first remark, the first said on the

subject to which I have already testified, was that

Mr. Noble used the word "Julius"; "Julius and I

have made arrangements for the next call." He
said that to Mr. Funk. That was several weeks
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after this conversation that we had had over on

the West Side. The two conversations did not

relate to the same call. These conversations, one

was substantially a duplicate of the other. He said

to Ray, over here, ''Julius and I have made arrange-

ments for the next call." And then later, between

the two calls, he said to him again, "Julius and
I have made arrangements for the next call." The
second time he said it, I was sitting at my own desk

at the time he remarked it, and just happened to

overhear it. I did not inquire what he meant.

On the first occasion I inquired what arrangements

he had made and received the information that

he and Julius had made arrangements for credit

with Mr. Alward and Mr. Skinner. No mention was

made of any arrangements for credit with the First

National Bank of St. Paul. There was nothing defi-

nite said as to which of them had made the particu-

lar arrangements with Mr. Alward, and which with

Mr. Skinner, or if they had both made the arrange-

ments with both of these banks. I did not inquire

anything else about the details, and no more de-

tails were communicated to me. On the second

occasion, I did not make any inquiries as to

what arrangements had been made at that time. I

did not take part in the second conversation. I

was occupied at the time, at my desk, with a

customer, and I heard him telling it to Eay Funk.

I do not recall now who the customer was. I first

became aware of these entries that were being

carried through this book that were not in accord-
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ance with the facts shortly after the first entry
had been made. That was [143—76] some time
in February. I don't know whether I found it

out immediately afterwards or not. I did not pick
it out myself; they told me, but I did not say any-
thing at all. I said that I had discussed that prac-
tice with Mr. Noble, and I told him it was not a
good banking practice. He said it was a practice

that had been followed for a long time, and one that

had not been objected to by the National Bank Ex-
aminer. That is all that I recall that was said at

that time. I did not have any further conversation

about it in which I discouraged it. I do not recall

saying, ''I am the manager of this bank and I will

not stand for this thing longer." I don't recall

having made a good strong talk on the grounds that

I was the manager of the bank, and ought to have

the say about it. There might have been more said
;

that is all I recall now, when I called attention to the

illegal practice. That was some time in February

after I had taken charge of the bank as vice-presi-

dent. From that time on I did not have full execu-

tive charge of the bank. I couldn't stop that prac-

tice. I think I have told you all the protests that I

made, and I could not stop it. I said on the first

conversation, I asked Mr. Noble if they had made

proper arrangements for these credits, and he told

me that he and Julius had made arrangements with

Mr. Alward and Mr. Skinner. That is not the only

time he told it to me; he always did tell it to me.

The first time he said it to Eay, but it was not over
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at the First State Bank. I don't know that this is

the only time that he told me that he and Julius had

made the proper arrangements for credit. I don't

know whether he told it to me ; I overheard what he

said. I told you a minute ago that that conversation

was with Mr. Funk and myself and Mr. Noble. On
direct examination I said that I asked them if they

had made proper arrangements for the credits, after

he had told Mr. Funk [144—77] that the arrange-

ments had been made. I did not have a conversa-

tion with him on that subject myself, without Mr.

Funk ; the three of us were in the conversation. Mr.

Funk was there. That was different conversation

from the one that he had there when I was dealing

with a customer, sitting at my desk.

(By Mr. SPEER.)
I stated that I did not know the condition of

this bank when I came over here to take charge

of it. Before accepting this employment, and after

I had had a conversation with Mr. Peters, it is

not a fact that I asked for permission to examine

the bank.

Q. You came over here and examined the bank,

didn't you?

Mr. SLATTERY.—I object to that; just a mo-

ment. It is improper cross-examination.

The COURT.—I think so. He wasn't asked about

this on direct examination, nor it has not any in-

cidental relation.

Q. (By Mr. SPEER.) At the time you were
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here—you were here on the 13th of January, were

you not?

Mr. SLATTERY.—I object to that as improper

cross-examination.

The COURT.—Sustained.

WITNESS.— (Continuing.) I think it was after

lunch, the time that we went over to the West
Side to talk with Mr. Noble, and when Mr. Funk
was along with me. We found Mr. Noble in the

store. I don't recall what he was doing. He was

at the [145—78] back end of the store. Usually

when I went over there, if he met me at the front

of the store, we walked all the way down the store

until we go to the shoe store in the back. I was

not over there on any other occasion with Mr. Funk,

other than the one which I have referred to, until

afterwards. On the day that I went over there

with Mr. Funk, and had the conversation with

Mr. Noble, it was in the back end of the store.

I don't remember that it is a fact that during

all of this conversation, that Mr. Funk was in

the grocery department. I wouldn't say that he

was not; I don't remember. I don't recall that

it is a fact that on that occasion I asked Mr. Noble

if they had ever made any arrangements for credit.

I cannot tell you what it was that brought up the

subject relating to credit. It is not a fact that on

that occasion Mr. Noble told me that they thought

they had made arrangements at one time, and

that the bank had denied them the credit; no

mention was ever made of it. He did not tell me on
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that occasion, back there in the dry-goods depart-

ment of his store, that he and Mr. Peters had

signed notes, and sent them to the bank at Tacoma,

and that the note was returned and that they were

denied the credit. I don't recall that he ever did

tell me that when they attempted to get the credit,

they signed the notes for this credit. He never

spoke of putting the notes up for credit, and I did

not ask him how he obtained the credit. I never

did ask him about how he obtained the credit, and

I never did know whether there were any notes put

up. I did not look through the records of the

bank to find out. I don't remember of any particu-

lar conversation with Mr. Steele about making out

daily reports and leaving off of the reports certain

entries regarding credits. In making out the re-

ports, daily reports, and these weekly [146—79]

reports, which were sent to the Federal Bank of

Minneapolis, I don't remember of asking Mr. Steele,

the witness heretofore on the stand, that when he

made the report out on Monday morning for the

previous week, in which any of the entries charged

in this indictment, to leave them off the report.

In fact, they were not made off, because some of

the statements going to the Federal Reserve Bank

had large items in there. I never sent any re-

ports to Minneapolis, a weekly report to the Fed-

eral Reserve Bank that Mr. Steele made out and

laid on my desk, showing these entries of credits

which are not extended. I don't remember that I

ever told Mr. Steele to leave these credits off of his
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daily or weekly report. I did not give Mr. Steele

the order to make out and lay on my desk the

daily report of the bank, instead of using the ledger,

and the weekly report instead of using the ledger,

the ones that were transmitted to the Federal

Reserve Bank. Nor, in reference to the reports

sent to Helena instead of Minneapolis. I cannot

state the time definitely that Mr. Noble was in the

bank, when I overheard a conversation with Mr.

Funk. It was about between the first and second

calls. The second call was June 30th, and it would

be between the first of March and June 30th. That

is as near as I can fix the time. Mr. Noble was in

the bank several times. I usually called him, or tried

to get some information out of him. Mr. Noble

was relieved of his duties as vice-president of the

bank when I came there. He was not in the bank

in the capacity of an officer after the first day ot

February, but as a director. The records indicate

that he carried a small account in the bank after

that time.

Redirect Examination.

(By Mr. SLATTERY.) [147—80]

I said that I called the attention of Mr. Noble

to his illegal practices. By illegal practices, i

mean the system of making deposits in that manner,

this system they had there of charging the banks

with debts that they did not know anything about,

and crediting Mr. Noble and Mr. Peters with these

large deposits. He did not say that he and Peters

had done or caused to be done the same thing in
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April, 1921, nearly a year before I went to the bank

;

lie did not give any date, but be said that the

practice had been followed for a long time. At the

time I w^as discussing wdth Mr. Noble about these

illegal practices, I did not know at that time of

the entries in the general ledger charging the

First National Bank of St. Paul with $50,000.00,

and charging the Bank of Tacoma with $50,000.00

and crediting Mr. Peters and Mr. Noble with $50,-

000.00, and then reversing the entries after the call

came. At that time I did not know anything about

similar entries being made in April of 1921. I

said that I did not get all that I had coming to me
under the contract that I had with Noble, Peters

and Hamilton, when I came over to take charge

of the bank, and they still owe that to me. On
cross-examination counsel asked me if these credit

and debit slips had been hidden from me; there

are general ledger slips, and individual depositors'

slips for each day's business, sometimes amounting

to hundreds in one day. Counsel asked me if I

had looked these over. I don't recall that I had

looked over the accounts of Noble and Peters during

1922, up to the time that the bank closed. I did

not notice the overdraft on the accounts by looking

at the account itself, but by looking at the over-

draft list, which was on the general officer's desk.

I said Mr. Noble told me he and Mr. Peters had

arrangements with Mr. Alward and Mr. Skinner,

for these loans. He did not at any time tell me
that [148—81] he had received letters from both
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of these people, in which they had refused to loan

him anything.

Witness excused.

SECOND DAY—Thursday, December 13, 1923.

Testimony of L. H. Booker, for the Grovemment.

Whereupon L. H. BOOKER, a witness called

and sworn on behalf of the Government, testified

as follows:

Direct Examination.

(By Mr. SLATTERY.)
My name is L. H. Booker; I am living in East

Hollywood, California, and working in Los Angeles.

The COURT.—Is this witness under indictment

in this case?

Mr. SLATTERY.—Not in this indictment, your

Honor. In another one, of course.

The COURT.—You understand, Witness, if you

testify, there is nothing in your testimony that can-

not be used against you. You have the right to

refuse to answer, if you desire.

The WITNESS.—I came back voluntarily, your

Honor.

WITNEtSS.—(Continuing.) I formerly worked

in the Commercial National Bank in Great Falls,

Montana, in the capacity of assistant cashier and

cashier, from March, 1915, until early in February,

1922. I am a man of family. I left Great Falls

on the 9th of March, 1922, but I severed my con-

nection with the bank before then. I had been

sick before I left here, or would have gone sooner,
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perhaps. During the time that I was in the bank,

say, April of 1921, Mr. R. B. Noble, one of the de-

fendants here, was in the active management of the

bank.

Mr. SLATTERY.—At this time, if the Court

please, I offer in evidence as Plaintiff's Proposed

Exhibit No. 64, [149—82] a certified copy of the

call of the Comptroller of the Currency, calling for

report of condition of National Banks at the close

of business on April 28, 1921.

Judge SMITH.—I have no objections.

The COURT.—Very well.

Mr. SLATTERY.—The exhibit. Gentlemen of the

Jury, is as follows:

Plaintiff's Exhibit No. 64.

Treasury Department.

Washington, May 2, 1921.

To the President or Cashier.

Sir:

You are requested to send at once to this office a

report of the condition of your bank at the close

of business on April 28, 1921. Blank forms with

letters of instructions dated April 21, 1921, have

been sent to your office for this purpose.

Respectfully,

D. R. CHRISINDEN,
Comptroller.

WITNESS.— (Continuing.) On April 28, 1921,

my official position in the bank was that of cashier.

I recognize plaintiff's proposed Exhibit No. 65 as
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a debit slip of the Commercial National Bank, in

my own handwriting.

Mr. SPEER.—We object to this on the ground

it is incompetent, irrelevant and immaterial, and

not connected with the defendant Noble in any way
Judge SMITH.—The defendant Peters objects to

it on the grounds it is incompetent, irrelevant and

immaterial, not serving to illustrate any issue in

the case, or throw any light on any act of the de-

fendant Peters.

The COURT.—What is this? Let me see it.

Well, I suppose this is to show like entries as in the

past.

Mr. SLATTERY.—Yes.
The COURT.—It is not in the indictment, how-

ever.

Mr. SLATTERY.—No, sir.

The COURT.—The objection will be overruled.

[150—83]

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Plaintiff's Exhibit No. 65, Gen-

tlemen, Commercial National Bank, 93-19-9, Great

Falls, Montana, debit Bank of California, Tacoma,

4-28-21, that is April 28, 1921^$50,000.00.

WITNESS.— (Continuing.) I said that was in

my handwriting. It is dated April 28, 1921. I was

instructed to write that by Mr. Noble, one of the de-

fendants here. That was to cover a loan that had

been arranged with the Bank of Tacoma and Port-

land and I was instructed, he told me, to charge up
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that amount to cover this personal loan that he had

made with the Bank of Tacoma. The matter of the

corresponding offset was discussed by us; there were

notes charged up from the banks, which were pur-

chased with the proceeds of that loan. The notes,

about what notes to take out, was discussed, and the

notes that were chosen were approved by him. They

were notes that were carried by the bank as discounts

for other country banks, with the exception of one

item, and that was an item taken direct from the

Oilman State Bank. From my conversation with

him, the pui'pose of taking these notes out of the

bank was, he was purchasing these notes with the

proceeds of the loan. That is to say, the defendant

Noble was buying these notes from the Commercial

National Bank. They were taken out of the pouch

of the bank. I recognize plaintiff's proposed Ex-

hibits Xos. 66, 67, 68, 69, and 70 as the desk blotter

that was in kept in connection with loans and dis-

coimts. There are four of them in my handwriting,

and one in the handwriting of Mr. Funk. I recog-

nize those as records from the Commercial National

Bank. [151—81] This is a daily memoranda that

was kept in reference to the transaction of the notes.

Proposed Exhibits Nos. 66, 61 and 68 contain memo-

randa in connection with this purchase of notes by

the defendant Noble ; these three contain a list of the

notes totalmg $50,000.00 that was covered in that

transaction. Those three exhibits are in my hand-

writing, and were made up on the 28th of April,

1921, in that bank, under the direction of Mr. Noble.
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Well, that was part of the routine, that was charging

off the notes that were purchased with the proceeds

from the loan. That was after his original conver-

sation with me.

Mr. SPEER.—The defendant objects to these on

the grounds they are irrelevant, incompetent and

immaterial, showing no issue in this case, or even

showing that the defendant is connected with the

making of false entries.

Judge SMITH.—The defendant Peters objects to

these as incompetent, irrelevant and immaterial as to

him.

The COURT.—Well, these notes are apparently in

connection with this charge to the bank, evidenced

by Exhibit No. Qfb. I assume it will eventually be

shown that this charge was also a false entry.

Mr. SLATTERY.—I expect to connect it up imme-

diately, your Honor.

The COURT.—I .think it is competent evidence, to

be given such weight when the time comes, as the

jury thinks it is entitled to. If a sufficient connection

has been shown, as the evidence tends to show, that

a concerted arrangement against all of the defend-

ants, why, it is evidence against all of them as well

as Noble. The objection is overruled.

(Whereupon the defendants Peters and Noble then

and there duly excepted to the ruling of the Court.)

[152—85]

WITNESS.— (Continuing.) The totals are com-

puted on those Exhibits Nos. QQ and 67; they total

$50,000.00. That is the amount of the purported
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loan from the Tacoma Bank. Those notes were in

the Commercial National Bank at the time. Mr.
Xoble asked me for a list of $50,000.00 worth of

notes, and this was the list that was compiled and
shown to him and approved by him. The notes,

after I had made the charge against the Bank of

California, at Tacoma, and had given him the list of

the notes, were kept there on my desk tray. I don't

think that they were taken outside of the banlv. The
reason they were kept there on my desk was it was
understood that this was just a temporary arrange-

ment, and that the notes would be charged into the

bank's account later on. That was the understand-

ing in the first instance had with Mr. Noble. The
etfect on the condition of the bank, that is, with re-

spect to its showings, when these notes were taken

out, w^as, it reduced the amount in the loans and dis-

counts by $50,000.00, and the debit to Tacoma in-

creased the amount due from banks. It is true that

that amount would be reflected into the record, or

into the repoii: to the Comptroller of the Currency,

under the heading of cash in vault, and amount due

from national banks. That amount was thereby

increased $50,000.00. There is usually a call around

the latter part of April, or the first of May, made by

the Comptroller of the Currency.

I identify plaintiff's proposed Exhibit No. 72 as one

of the records of the Commercial National Bank, as

having been made by me on the 19th day of May,

1921.
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Mr. SLATTEEY.—I offer in evidence plaintiff's

proposed Exhibit No. 72.

Judge SMITH.—That is objected to by the de-

fendant [153—86] Peters as incompetent, irrele-

vant and immaterial, as to him.

Mr. SPEER.—The same objection as to the de-

fendant Noble.

The COURT.—What is this?

Mr. SLATTERY.—Credit back to the Bank of

Tacoma.

The COURT.—The objection will be overruled.

It is a part of this same transaction.

Mr. SPEER.—It does not show a credit, however,

of the fifty thousand dollars.

Mr. SLATTERY.—The others will, however. I

cannot introduce 'but one at a time.

Mr. SLATTERY.—Plaintiff's Exhibit No. 72,

Gentlemen, is as follows: Commercial National

Bank, 93-19-9. Great Falls, Montana. Credit

Bank of California, Tacoma, 5-9-21—that is. May
9th, 1921—Dft. $13,575.00.

WITNESS.—(Continuing.) That was a part of

the notes covered by the $50,000.00 notes on that list.

Dft. means draft, but there wasn't any draft. That

was probably an inadvertence. They may have had

in mind at first to issue a draft to cover it, but it was

not done. What actually was done, was this was

credited on the general ledger to the whole account.

With respect to the notes that had been taken out of

the pouch and put on my desk, were $13,575 worth

of those notes that were charged back to the loans
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and discounts of the bank and returned to the pouch.

That is to say, they were put back into the pouch,

but there would be an offsetting entry on that.

There should be a debit of [154—87] the same
amount to loans and discounts. I recognize plain-

tiff's proposed Exhibit No. 71 as one of the records

of the bank, as having been made by me on the 9i;h

of May, 1921. That is the item I was just referring

to.

Mr. SLATTERY.—I offer Plaintiff's proposed Ex-

hibit No. 71 in evidence.

Judge SMITH.—It is objected to upon the

grounds it is incompetent, irrelevant and iromaterial,

by Mr. Peters.

Mr. SPEER.—And by defendant Noble, the same.

The COURT.—The objections are overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.

Mr. SLATTERY.—Plaintiff's Exhibit No. 71 is

as follows, Gentlemen : Conmaercial National Bank,

Great Falls, Montana—93-19-9. Debit L. and D.

May 9, 1921, $13,575.00.

WITNESS.—(Continuing.) L. and D. means loans

and discounts. I said there had to be an offsetting

entry against this Bank of Tacoma for that amount,

and Plaintiff's Exhibit No. 71 is the offsetting entry.

That entry covered the loans that went back into the

pouch; increased the loans and discounts by this

amount.

I identify Plaintiff's proposed Exhibits No. 73

to 78, inclusive, consisting of debit and credit slips,
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as records from the Commercial National Bank, and
as having been made by me at the dates which they

bear.

Mr. SPEER.—We object to them, if the Court

please, on the part of the defendant Noble, on the

grounds they are incompetent, irrelevant and imma-
terial.

Judge SMITH.—The defendant Peters also ob-

jects for the same reason, your Honor. [155—88]

The COURT.—It is a part of the same transaction.

Mr. SLATTERY.—A part of the same transaction.

The COURT.—The objections will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Mr. SLATTERY.—Plaintiff's Exhibit No. 73,

Gentlemen, is as follows: Commercial National

Bank, Great Falls, Montana, debit L. and D. May 11,

1921, $11,535.00.

Exhibit No. 74 : Commercial National Bank, Great

Falls, Montana, credit Bank of California, May 11,

1921, $11,535.00.

WITNESS.— (Continuing.) Those are the offset-

ting enti'ies.

Mr. SLATTERY.—Exhibit No. 75: Commercial

National Bank, Great Falls, Montana, debit L. and

D., 5-12-21—which is May 12, 1921—$12,890.00.

Exhibit No. 76 : Commercial National Bank, Great

Falls, Montana, credit Bank of California, Tacoma,

dated May 12, 1921, $12,890.00.

WITNESS.— (Continuing.) Those are the offset-

ting entries.
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Mr. SLATTERY.—Exhibit No. 77: Commercial

National Bank, Great Falls, Montana, debit L. and
D., 5-1&-21, May 18, 1921, $12,000.00.

Exhibit No. 78 : Commercial National Bank, Great

Falls, Montana, credit Bank of California, Tacoma,

May 18, 1921, $12,000.00.

WITNESS.— (Continuing.) Those are offsetting

entries. That restored these notes to the pouch, or

put them back in loans and discounts, and wiped out

that charge to the Bank of California, Tacoma. The

purpose in stretching out these debit and credit

items from the 9th of May, 1921, to [156—89] the

18th of May, 1921, inclusive, was so that the loans

and discounts would not show an increase of $50,-

000.00 in one day. The charge against the Bank of

California lasted on the books from only the 28th of

April, 1921, to the 18th of May, 1921. I couldn't

say that the call that year was for the 28th of April.

I am familiar with the General Ledger used by the

Commercial National Bank. I worked on those

books to some extent; I did not handle them at any

time. I identify that General Ledger No. 7, with

C. N. B. printed on it, as a book in use by the Com-

mercial National Bank of Great Falls while I was

in its employ. On page 216 of that book, showing

the account of the Bank of California, N. A., Ta-

coma, there is an entry there under date of April 28,

1921, charging that bank with $50,000.00. Those

figures are in the handwriting of Mr. Kearns, the

gentleman who has testified in this case. That entry

would be made because of the debit slip. Plaintiff's
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Exhibit No. 65, charging the Bank of California with

$50,000.00. I observe credit entries on that book

under the dates of May 9, May 11, May 13 and May
18. These are credit entries, and they correspond

with the credit slip, Exhibit No. 72, for $13,575.00,

Exhibit No. 74, for $11,535.00, Exhibit No. 76, for

$12,890.00, and Exhibit No. 78, for $12,000.00. I rec-

ognize and can identify this other general ledger

which was in use yesterday by the witnesses, as one

of the records of the Commercial National Bank.

This was a new ledger that was started just before

I left. I think it was started in the fall of the year

before, yes, November 1, 1921. I recognize and iden-

tify the trial balance book, No. 5, with the initials

C. N. B. on it, as a book which was in use in the

Commercial National Bank during the period that

I worked there. We [157—90] referred to it as

the trial balance book, it represents the daily balance

sheet of the bank. This runs from March 22, 1920,

to March 31, 1922. The items in that book are made

up from the general ledger, this book that I have

already identified. They are made up daily. It is

a compilation of the balances shown in the general

ledger. For instance, where the Bank of California

was charged with $50,000.00, that would be reflected

in that book, as of the day that it was made, and it

would appear as a balance due from the Bank of

California, Tacoma. In making up the reports to

the Comptroller of the Currency, the trial balance

book is used by the person who prepares the reports.

I am quite familiar with that book. It is a fact that
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if the sum of $50,000.00 was charged to the First

National Bank of St. Paul on December 19, 1921,

it would appear in the trial balance book as of that

date, in the total, due from whichever bank it was

charged against. It is also true that if on the 27th.

of Fe'bruary, 1922, the Bank of California at Tacoma

was charged $100,000.00, that also would show in

the trial balance book as of that date. Also, if a

like amount was charged to the Northwestern Bank

at Portland, that w^ould apear in there as of that

date. It would have to, to balance. If $50,000.00

w^as charged against the Bank of California, in the

general ledger on June 26, 1922, and a like sum to

the Northwestern National Bank at Portlrnd, they

would also appear in there. Any amount charged

to any bank would appear as of the date it was

charged.

Cross-examination.

(By Mr. SPEEE.) [158—91]

I said that I was now living in East Hollywood,

California. I am with the Santa Fe Eiailway Com-

pany. I stated that I came back here voluntarily.

I was under arrest, under bonds, when I came back.

I came back 'because of the fact that I had been ar-

rested, and gave bond for my appearance here, but I

offered no resistance to return. That is what I call

voluntarily. That is what the Commissioner down

there said. That is what my bond was for, to ap-

pear here in this court. I am a defendant in two

of these cases. Mr. Freeman is representing me as

counsel. Mr. Freeman has consulted with the United
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States District Attorney relative to my appearing

here as a witness.

Q. And you appeared in the Chambers with Mr.

Freeman and Mr. Slattery, and Mr. Rank, and con-

sulted in connection with this case ?

A. I never saw Mr. Rank until this morning.

WITNESS.— (Continuing.) I have been con-

nected with the banking business from 1909 to 1922.

I considered myself an expert on the banking books

;

I understand how they are handled; I was consid-

ered such when I was over here in the Commercial

National Bank. I had full charge of the books dur-

ing the time that I was cashier; I had supervision

of them ; I had full charge of them during the time

that I was cashier. That was from March, 1916, un-

til February, 1922. I severed my connection in

March, 1922, because I was fired. Prior to my being

fired, I signed a confession of embezzlement to Mr.

Peters ; I wrote a letter to Mr. Peters setting forth

the details of several transactions of mine, in which

I had taken money or property of the bank or indi-

viduals while under my supervision. That is why I

was fired. I believe Mr. Noble went into the bank

along in the summer of 1920, as a vice-president.

[159—92] He was handling the loans and the col-

lections, both. He had something to do with the

loans prior to the time Mr. Lee left the bank. I do

not know what loans he ever made, except as a di-

rector, in meeting with the directors, but he had

customers who were coming in there all the time.

He did have something to do with the making of the
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loans, himself, prior to the time Mr. Lee left the

bank. I have known Mr. Noble ever since I have

been in Great Falls. Before going in the bank, his

business was that of a grocerjrman. After he went

in the bank, he did not have the active handling of

the books. He never did work on any of the books.

I don't know of any particular tickets that Mr. Noble

ever made out. He usually gave instructions to

someone else to do it. Mr. Lee had charge of all

the employees of the bank while I was there. After

Mr. Lee left, if there was any change in the employ-

ees, they would always discuss with Mr. Noble and

myself. It was Mr. Noble and myself who gave the

orders to any employee relative to anything on the

books.

Q. Would Mr. Noble know how to give an em-

ployee a direction, as to putting anything on the

books ?

Mr. SLATTERY.—Just a moment; that is ob-

jected to as calling for his conclusion.

The CO'UET.—The objection is sustained.

WITNESS.—(Continuing.) As to Mr. Noble

ever giving any of the employees orders as to how

to put any entries on the books, he could convey an

idea of what he wanted to the boys, and the boys

were familiar with the books. I couldn't pick out

any instance of whom he conveyed that to. I know

of instances [160—93] where he gave directions

to employees of the bank. He gave directions to

me in a great many instances, and he has given direc-

tions to Mr. Funk in regard to drawing up notes and
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papers securing them. That was not with reference

to making- any entries in the books, but it was re-

flected in the books. As to making entries in these

books, he gave me instructions in regard to these

loans that were being made. I said that Exhibit

No. 72 is in my handwriting, that Mr. Noble author-

ized me to make that. That entire transaction was

outlined at the time he told me of the arrangement

of the loan. That word draft on there was an in-

advertence; I don't know how that happened to be

on there. Mr. Noble did not order that. At the

time Mr. Noble talked to me about making out these

various instruments, he did not specify the amounts,

but said to divide them up. The conversation with

reference to this particular transaction, the first

time, took place in the bank, in the office there. I

don't recall the exact date, but it must have been

on or about the 28th, because that is w^hen the entries

went through. It might have been a day before, or

two days before. Mr. Noble and I were present

when this was discussed. On that date, I began

picking out the paper to make that $50,000.00. Mr.

Noble authorized me to pick out that paper. I knew

nothing about the transaction until Mr. Noble told

me about the loans at Tacoma. Mr. Noble told me

he wanted me to do that, because that is the custom-

ary way it had been handled. Mr. Noble had never

had anything to do with anything of that kind be-

fore. Mr. Noble did not tell me that that was the

customary way to handle it, but Mr. Noble knew

of other transactions that had been handled in the



vs. United States of America. l&T

(Testimony of L. H. Booker.)

same way. The reason I know he did was because

my knowledge of them came through him. This was

the first [161—94] transaction that Mr. Noble had

had of that kind, personally, in his name. There

was another transaction with the Spokane and East-

ern Trust Company under Mr. Hamilton's name,

which was handled in exactly the same way by Mr.

Noble, as far as I was concerned. I mean to tell

this jury that I, being a banker, being in the business

for the number of years that I have been, that it was

not my suggestion, but that it came from Mr. Noble.

I could not saj^ when the first transaction that I had

with Mr. Noble relative to advising me as to how

to conduct the business in matters of this kind was,

until I could verify the records on it. I did not

take it up with him. I said that Mr. Noble in-

structed me to do this. I first knew that Mr. Noble

knew how to handle a matter of this kind from the

time that Mr. Noble came in there ; he knew a great

deal about it, about matters of handling credits. He
had several instances where similar transactions

came up. The first time he talked to me about this

transaction was on or about that date. He said he

had made arrangements at Tacoma for a loan of

$50,000.00. At that time I don't believe he said

when he had made the arrangements for the loan,

but he said he had made arrangements. I did not

take any precautionary methods to find out when

that loan had been arranged, or how; he was my
superior officer ; I naturally would take his word for

it. I knew more about the books than he did, to find
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out what to do, but the matter of finding out whether

he had ever made a loan Avould never appear on the

books. After he talked with me about it, he asked

me what notes could be taken out, and what notes

were available to cover this $50,000.00, and I told

him there were very few notes taken directly by the

bank that were in even amounts, and could be used

to readily make up the amount. [162—95] Then,

I suggested that these Highwood, Valier and Carter

notes could be used, and that was satisfactory. I

went and got the notes, and checked them over with

Mr. Noble, and they were kept on my desk. They

were checked over in the bank. This list of them

w^as in the bank. I don't recall that I gave Mr.

Noble a list of them. I made out this list

list of them, and I think I showed this list

to Mr. Noble, but I am not positive. I am not cer-

tain that Mr. Noble saw that desk blotter. I had

the notes laying on my desk when I made out this

list. This list is all in my handwriting. After mak-

ing out this list, the notes were kept on my desk.

These notes were just left laying on top of my desk.

Part of them continued to lay on top of my desk

until the last entry was put back. As each entry was

made, the amount that was handled in the entry.

They were probably in an envelope, clipped together

with a clip. This list of notes was kept in the daily

recorder, in chronological order. Mr. Funk kept

those in his desk. He put them up in bundles for

about six months at a time, and he would file them in

chronological order. Mr. Funk did check those notes
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over with me, when he posted them on the note regis-

ter. He checked them from the list, but he would

have the notes in the first instance, when they were

entered up on the list. After I took them out of the

pouch and laid them on my desk, I don'f think that

Mr. Funk had them after that. I put those notes

hack in the pouch. I divided the notes up, and

picked out the notes that should go back, according

to these various exhibits that have been written out

here and introduced. I put the notes back myself.

I don't think I ever talked to Mr. Noble about this

transaction after the 28th of April, because all of

the [163—96] details were covered at that time.

I do not mean to tell you that at that time Mr. Noble

told me how he had made arrangements for this

loan; he said that arrangements had been made.

That is all he said. To my recollection he never told

me anything after that about it.

Q. Then, if he told you at that time, and you

never had any conversation afterwards, that he

had made arrangements for the loan, why was it

that you put these notes back in the manner in

which you did, if you did not know whether that

loan had been paid or not?

A. It was oiily to be a short time loan.

WITNESS.— (Continuing.) I did not know

whether it had been taken care of or not; Mr. No-

ble was to handle that part of it.

Redirect Examination.

(By Mr. SLATTERY.)
I stated on direct examination that I had an
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understanding with him as to how those notes were

to go back ; they were to go back in smaller amounts

;

that is, the total was to be divided up. If I put it

all back in one day, it would have shov^m. loans and

discounts of $50,000.00 in one day, which would ap-

pear to be an abnormally large amount. I came

back here without being in custody of anybody.

Witness excused.

Testimony of Miss Amy V. Miller, for the Grovem-

ment.

Whereupon Miss AMY V. MILLER, a witness

called and sworn on behalf of the Government, tes-

tified as follows:

Direct Examination.

(By Mr. SLATTERY.)
My name is Amy V. Miller ; I live in Great Falls,

and have lived there since December 20, 1922. I

am engaged [164—97] as clerk for the Commer-
cial National Bank Receivership. That is, clerk for

the receiver of the Commercial National Bank of

Great Falls, and have been holding that position

since December 20, 1922.

''Mr. LA RUE SMITH.—Is this for the purpose

of identifying the records, Mr. Slattery?

"Mr. SLATTERY.—Yes; the purpose of this

witness is to identify these records that have been

introduced in evidence.

"Mr. SPEER.—We will admit that the records

introduced so far as the records of the bank, are

the records of the bank.

I
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"The COURT.—Well, you may proceed.

''Mr. SLATTERY.—As long as they will stipu-

late that all of these exhibits are books and records

of the bank, and that they are in the condition now

that they were in when the bank was closed, why,

certainly, I will withdraw the witness.

"Mr. SPEER.—There might be a question on

one or two that was written in there in pencil; that

is the only thing."

I am familiar with the books and records and

statements of the Commercial National Bank, as

they were found in the bank at the time I com-

menced to work there. This book that you show me
is one of the minute-books that was in the Commer-

cial National Bank, and is in the same condition,

as far as I know now, as it was when I went in

there. And the same is likewise true as to the one

I now hold in my hand. And likewise this book

here. The trial balance book, No. 5, is also one of

the record books of that bank. I have worked on

that book myself. I have worked on most of these

books; I made up the receiver's balances from the

books. General ledger No. 7, which you show me,

is also one of the books and records of that bank.

As it shows here, it has been in use during the year

1921. This other general ledger which you show

me, which contains a number of exhibits introduced

by the Government, I identify as also one of the

records and books of the bank, in use in the years

1921 and 1922. The trial balance book No. 6, with

C. N. B. on it, is also one of the records and books
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of the bank. Also note register No. 3, with the

Commercial National Bank printed on the exterior,

is also one of the records of that bank in use during

the years, 1919, 1920 and 1921. I recognize and

identify Plaintiff's Exhibits Nos. 14, 15, 16, 17, 18

and 19 as slips or statements in use in the Commer-

cial National Bank when I was in there. I recog-

nize and identify Plaintiff's Exhibits Nos. 26, 27,

28,^29, 35, 36, 37, 38, 39, 40, 44, 45, 48, 49, 50, 51, 55,

[165—98] and 56, as statements and records of

the Commercial National Bank in use by that bank

and in there when I went to work there.

No cross-examination on the part of defendant

Peters or on the part of defendant Noble.

Witness excused.

Testimony of T. E. McClintock, for the Govern-

ment.

Whereupon T. E. McCLINTOCK, a witness

called and sworn on behalf of the Government, tes-

tified as follows:

Direct Examination.

(By Mr. SLATTERY.)
My name is T. E. McClintock. I am receiver of

the defunct Commercial National Bank of this city,

and have been such receiver since April 9, 1923.

I know that the defendant E. R. Funk worked in

the bank from the time it closed until June of this

year.

"As such receiver I have not paid any dividinds

to depositors, or any claims."
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No cross-examination on the part of defendant

Peters or on the part of defendant Noble.

Witness excused.

The Government rests. [166—99]

Judge SMITH.—If the Court please, in behalf

of the defendant, Julius O. Peters, I now move the

Court for an oi^der discharging and dismissing each

and every separate count of this indictment as

against him, and if it be the proper practice, di-

recting the jury, or to take the case away from the

jury as to the defendant Peters on each and every

one of the counts in this indictment, for the reason

that there is no testimony as to any of these counts,

sufficient to constitute a public offense. I under-

stand, if your Honor please, that with the exception

of these reports made to the Comptroller as to re-

sources and liabilities of the bank, all of these

counts relate to debits and credits by which the

separate sums, $50,000.00 and $100,000.00, were

shown in the records of these books as debits to the

outside banks and then credited back, and then the

accounts of Peters and Noble correspondingly

changed to reconcile them with these debits and

credits which were given or made against the out-

side banks.

Now, I submit to your Honor, that the testimony

here as to the first four counts in this indictment,

or the first two counts we will say, show uncontra-

dictedly a bona fide, sincere effort on the part of

Peters to negotiate a loan with St. Paul and that

the circumstances were such as to justify him in
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an honest, sincere belief that his paper would he

accepted. But, aside from that, if we look at that

in the right light that transaction stands isolated.

There is not any testimony in this record to show

that Mr. Peters ever told anybody or said a word

to anybody to indicate that he desired any record

of that transaction to be made in the books of the

Commercial National Bank, as a debit to the St.

Paul bank, unless he actually negotiated and re-

ceived that loan. It stands, as I say, isolated by

itself. There is absolutely nothing to connect the

fact that Peters wrote this letter [167—100] to

Hansen and received the reply, with the fact that

somebody afterwards, perchance, took advantage of

the situation to make a debit entry against this

bank in the records of the Commercial National

Bank of Great Falls. There is not a single particle

of testimony in the record as to any of these entries

in the books of the Commercial National Bank of

Great Falls, being known to Mr. Peters. It is true

the testimony tends to show now that somebody is

responsible for making these so-called fictitious

entries. They are in the handwriting either of

Funk or Mr. Booker, and there isn't a word of tes-

timony to disclose the fact, or even to create a sus-

picion that Peters ever knew anything about it

except the mere suspicion or the charge, perhaps,

of want of ordinary care on his part in not finding

out how all the individual ledger accounts in the

bank stood by an examination of certain copies, or

a copy of it, that would necessarily or perhaps in

the course of business come to him, showing these
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fifty tliousand dollar entries on his account. But,

this being a criminal case, and it being necessary

to make out a case here beyond a reasonable doubt,

I call your Honor's attention to the fact that what-

ever our suspicions may be or whatever we may
think as to the duty falling upon Peters to examine

his statements every month, or every two months,

or whenever he got them, that the testimony is

silent as to when he got his own individual monthly

statement, if he got it at all, and, as I say, aside

from that, there is absolutely not any testimony in

this record that would justify anybody in saying

that Mr. Peters actually did examine that statement

and knew what was in it.

Now, when we come down to the last charges, the

charges which have to do with the reports of the

Comptroller as to the condition of the bank, its re-

sources and liabilities, I understand [168—101]

that that is based upon the fact that some of these

reports showed that certain of these directors

signed them, and they were sworn to by somebody.

I have not examined them.

Mr. /SLATTERY.—Also on the theory, Judge,

that they were false.

Judge SMITH.—Yes; that, of course, goes right

straight through, but on the proposition that a re-

port to the Comptroller, such as we read copies of

in the newspapers, showing resources and liabilities

of a bank, I understand that in the case of the

United States against Herric, decided by your

Honor in 1913, the Cburt held, as under the Re-

vised Statutes, section 5209, making it an offense
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for a person knowingly to make false entries in the

reports of the condition of National Banks to the

Comptroller of the Currency, only those persons

who make the false entries are responsible, and

not the other officers of the bank. Now, if that be

the claim of the Government, here, that the signing

of the reports to the Comptroller by a director of

this bank, is evidence of an infraction of section

5209, it seems to me that they are foreclosed from

making any such claims as that, by the previous

decision of this Court, in the case of the United

States against Herric.

Mr. SPEER.—If the Court please, we make a

similar motion in behalf of defendant Noble.

There is only one thing I might add, in connection

with the statement of Judge Smith, relative to these

reports which were sent to the Comptroller; they

are not even signed—in the case of defendant No-

ble, they are not signed by the defendant Noble, or

any of them, a condition to which I wish to call the

Court's attention. Of course, it reflects these

former entries, but I don't think there is any evi-

dence here to show that these two defendants are

responsible for these entries, [169—102] or any

of them that have been made, and, as I say, we

make the same motion, without taking the Court's

time, as to the defendant Noble.

The COURT.—Let the record so show.

Judge SMITH.—One thing more, your Honor.

If this were a civil action, the defendant Peters

would not be held responsible for any remarks that

any of his codefendants are alleged to have made
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to the witness Carlson, and agency, of course, could

not be established in that way, and any declaration

that any of these codefendants at a time when Mr.

Peters was not present, would be purely hearsay as

to him, and establish nothing.

"Mr. SLATTERY.—May it please the Court, an-

swering the motion as far as the defendant Noble is

concerned, there is, of course, direct evidence in the

case presented by the Government that he directed

the false entries to be made, in April, 1921, and as

a matter of fact, they were made two days before he

wrote the letter to Mr. Alward, asking for the loan,

because his letter is dated April 30, 1921, and the

false entries charging

—

"The COURT.—Are those in the indictment?

"Mr. SLATTERY.—No, they are not in the in-

dictment. I am simply going back to that, and then

will come forward from there. In that letter cor-

roborating the testimony of Mr. Booker, he says, I

am sending you my note for $50,000.00. This is two

days after the entries were directed to be made by

him.

"The COURT.—What letter are you speaking

of?

"Mr. SLATTERY.—Of Exhibit No. 10. I will

read a portion of it. I am sending you my note for

$50,000.00 till after the call, not to be used, and you

can return this as soon as the call comes. You, no

doubt, will not have to say a word about this at all.

We have been getting by in good shape so far, and

are feeling much better about conditions, but I do
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want to show as good a statement as possible on this

' Then, later on, in the letter, he mentions Julius.

'^ow, at the outset, then, we have the express pur-

pose on the part of the defendant Noble to want to

qhow a good statement on the bank call, and he asks

^•hat his note be accepted, solely for the purpose of

^he call, and that as soon as the call is over, that

Ms note would be returned. I submit that taken

in connection with the direct testimony of Mr.

Booker, as to the entries in 1921, and taken further

in conjunction with his letter, his letter in Decem-

ber of 1921 to Mr. Alward, shows a deliberate pur-

pose on the part of defendant Noble to pad the

books of the bank. In conjunction with that, there

is the direct testimony of the witness Carlson, that

he told him that he had made arrangements for the

temporary loan, from Alward and Skinner, and, as

a matter of fact, the evidence that the Government

produces shows that was not only absolutely false,

that he had not only made an attempt to arrange

for a loan, but that his attempt had been met with

a cold refusal on the part of Mr. Alward and Mr.

Skinner. Then, your Honor will remember that

defendant Peters was attorney for the bank during

this time, and was also a director for the bank, in-

terested, of course in it. Your Honor will recall

the evidence shows that the American Bank & Trust

Company closed its doors about December 3d or 4th,

1921, and therefore this letter of the defendant No-

ble is very illuminative. The American Bank &

Trust Company closed its doors about a week ago
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to-day, and things have moved along this week.

We have lost some savings accounts, but few busi-

ness accounts. Then, he goes on to this significant

feature: But this next call, the last of December,

and that is when the call occurred, the 31st of De-

cember,—if we could show a better reserve, it would

be a great help. We have got through this without

having borrowed money, and do you feel that you

could credit us with our note of Julius and I—show-

ing a concerted action between the two defendants,

Noble and Peters, as of December, 1921—not to be

used until the day after the call. Again the pur-

pose comes in showing the object of seeking the

loan, merely to pad the account again. Why? In

order to have it reflected into the trial balance, and

from the trial balance on to the report of the Comp-

troller. There being only one purpose very mani-

fest why he should want to use this loan at the time

of a call only, because the report is in mind at the

time of the call; the two are inseparable. Not to

be used until the day after the call and then return

same. This might be asking a good deal, but we

know^ we are going to come out all right, and so on.

Now, as I said, we find in the letters of Noble refer-

ences to himself and Julius. Now, the letter of the

defendant Peters from Mr. Hansen under date of

December 9, 1921, Exhibit No. 1, also refers to a

community of purpose, of desire, and design on the

part of the defendants Noble and Peters. He goes

on to say after the first w^eek of the closing of the

American is past; there has been no shifting of

accounts, and so forth, and then this paragraph:
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However, Noble and I have been in close conference

during the past week, and we have taken into con-

sideration every angle, and we believe there is no

occasion for alarm, but we do feel we should show a

strong statement for the next call, and Mr. Noble

and I should like to have you use our joint note.

In other words, the note of Peters and Noble for

this period, and place same to the credit of the Com-
mercial National Bank. We, of course, do not con-

template on using any part of it, and to take up the

note at maturity. Now, he is frank enough to say

this: I would not approve of this method, but I

feel that under all the circumstances, we are justi-

fied in handling the matter this way, as we want to

get through this crisis without adding to our Bills

Payable. And, again, in his letter to Mr. Skinner,

under date of December 19, undoubtedly an erro-

neous date. Exhibit No. 11, he refers to the fact of

the closing of the American Bank, and to the calm-

ness of the people after the shock. Then, he goes

on to say: I have been in close touch with Bob, and

the witness testified by that he meant the defendant

P. B. Noble, during this period, and in discussing,

we have reached the conclusion that it is of the ut-

most importance to show the strongest statement

possible for the next call. I call your Honor's at-

tention to the fact that their language is almost

identical in the two letters, in that respect—^which

will probably be made during the latter part of the

month, showing that at that time the defendant

Peters himself knew that the call would be made the

latter part of the month, which it was. If you can.
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we should like to have you place to the credit of the

bank the proceeds of our note for $50,000.00, which

we enclose. In other words, the note perhaps, of

Noble and Peters was enclosed therewith, which

we, of course, would not make any further use of,

and, would be liquidated on the date of maturity.

Now, again, he says, ordinarily I would not approve

of this method, but it is an emergency and I believe

justified under all the circumstances. Now, if the

Court please, that by the veiy letters of the defend-

ants, and they admit them, and in their own hand-

writing, they disclose there, a unity of purpose, and

a community of design, and an agreement to seek

nothing more or less than fictitious loans for the

purpose of making a good showing at the time of

the next call in December, which call they knew

would be necessarily reflected in the report to the

Comptroller of the Currency. Now, on top of that,

when any man considers the individual ledger ac-

counts, of the defendants, Noble and Peters, with

a credit on one side of $100,000.00, and a few days

later a debit again of $50v0'00.00, and in one instance

a credit on one side of $100,000.00, and a few days

later drawing it out again, so far as the records

show, by a check, if any man can draw any conclu-

sion other than these two defendants knew the

state of their accounts during the period complained

of, say from April, 1921, then I am willing to admit

that I know nothing of banking. Most every citizen

gets his monthly statement from the banks; it has

been testified to here they are always made out

where there are six checks or more and especially
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where there are overdrafts, and the accounts of both

defendants show that they were overdrawn in this

bank time and again. I submit the Government

has shown clearly that these defendants knew of

the state of their accounts, and that they were the

ones who directed and brought about these fictitious

loans, and under the Morse case, whereever they

start a fictitious entry in the books their criminal

liability starts there, and continues on when the re-

ports go to the Comptroller of the Currency."

The COURT.—Under these motions, accepting

them as made, though perhaps the better aspect is

to move for a directed verdict, which is immaterial,

though, on the score of the insufficiency of the evi-

dence, in so far as Noble is concerned, the motion

may be denied with very little comment, because

the evidence is sufficient to show to the jury, clearly

upon his liability for these entries, which the evi-

dence tends to show are false, and likewise for the

reports.

Coming to Peters, and speaking also of Noble in

connection with that, the transactions so far as the

indictment is concerned, begin with their letters,

separately written, of course, but each referring to

the fact that they were in close consultation in

reference to the condition of the bank. The times

had resulted in a scare by reason of the closing of

the American Bank, and otherwise, no doubt, caused

bankers to look very closely to the condition of their

own institutions, and undoubtedly was a period of

anxiety and worry to them. Hence, I haven't any

doubt, as their letters indicate, consultation between
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Peters and Noble. Their relations to the bank,

their offices, one the [170—103] vice-president

and the other a director and attorney, and their let-

ters would indicate that they, perhaps, were taking

upon themselves the principal part of the labor of

carrying on the institution so far as presenting a

fair appearance to the public, and to the Comptrol-

ler, are concerned. These letters which they wrote

to Hansen, or Peters to Hansen—I don't remember

whether there was a Noble letter to Hansen or not,

I think not—and other letters to Alward and Skin-

ner, reflected this frame of mind which they were

in at that time, and the situation in general, and

also discloses, tends to show the lengths to which

they were ready to go in order to present that fair

appearance that the Court has referred to. Their

letters indicate clear enough, it seems to the Court,

however the jury may take it, fictitious transactions,

not bona fide loans upon their paper, but a mere

record which they could avail of in order to di-

minish the liabilities of the bank for which they

were holding themselves responsible, and to in-

crease its assets. The tenor of these letters ought

to convey that inference and conclusion to any

honest and reasonable minded investigator. Fur-

ther than this, Peters' letters indicate that he was

well aware of the fact—^of course they are bound

to be aware of the law, and its application and the

chain of circumstances that they set in motion, but

he discloses from his office as an attorney, that he

was especially well advised of the practical illegal-
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ity of the method which they were adopting, he was
apologizing for it to the other bankers with whom
he was communicating. Those overtures, as dis-

closed in their letters were each and all rejected.

There is no evidence that these defendants did not

have full knowledge of the fact ; rather the evidence

tends to show that they had knowledge, that they

were not justified in relying on any assistance from

these gentlemen and bankers to whom they wrote.

Regardless [171—104] of that, the very thing

they thus propose to do finds instant reflection in

entries made in the books of this bank. They did

charge these banks with sums of money, even as

though their overtures well had been accepted and

loans made to them actually or afterwards, and

after the call which they were anticipating, entries

made for the purpose of the call, and abruptly

thereafter these entries were charged off, these

banks abroad given credit as though they had paid

the amounts due to this bank. Now, these letters

are not repeated at all. There is nothing more to

disclose in the evidence of the case that they re-

sorted to the like again so far as the overtures are

concerned, but for the purpose of the call away

back in December, 1921, made use of these letters

and made use of fictitious entries, without even

the sanction and support of the banks to whom they

made these overtures. We find this same variety

of entries repeated at each succeeding call, and in

connection with some of these same banks, but it

is very apparent from the testimony of Alward and

Skinner that there was no authority from those
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banks, and no overtures had been made to them

for like loans, originally proposed and rejected.

The evidence would indicate further, and it does

indicate that, and shows that these amounts charged

against those banks also found reflection in offsets,

as some of the witnesses call it, in deposits assumed

to have been made by Peters and Noble, the same

amounts, very large amounts, appearing to their

credit in the books, as though they had deposited

that amount of money. The evidence is they have

not deposited any such amounts of money, because

the inference from the books in the general course

of banking procedure is that those deposits, credited

to them were nothing more or less than the mere

offsets necessary to balance the books of the charges

made against [172—105] the banks abroad. I

am inclined to believe that in the light of all the

circumstances, taking it as indicated by the starting

point of these letters, it was a community of design.

That is the inference that should be drawn between

Noble and Peters to keep going their institution

by these methods, and, of course, the moment that is

established—and whatever one says or whatever one

does is evidence against his fellow ; they are partners

in the practices resorted to, and so long as the}^

continue, and no break is shown by any evidence,

the community, and their participation with each

other may merely be inferred to have continued

through all these transactions. As to the reports,

there has nothing been said to the jury or Court

as to who made these reports or who signed them.

That, perhaps, is not very important, because it is
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well settled that whoever injects, with a criminal

intent or an evil intent, into the records of a bank,

false and fictitious entries, knows very well, bound

to know, that they find reflection in the reports

that are made thereafter to the Comptroller, reports

that are necessarily made, a mere reflection of the

books of the bank, and hence if they are thus liable

for the fictitious entries, in the books, they are

equally liable for wherever those entries thereafter

appear in the business and procedure of the bank,

namely, in the reports to the Comptroller. I am
inclined to the view that the evidence is sufficient

to go to the jury, and the motions will be denied.

(Whereupon the defendants Peters and Noble

then and there duly excepted to the ruling of the

Court.)

The COURT.—Exceptions will be noted. The

jury will be brought down. Of course, the Herric

case is good law; there is no question about that,

but the Herric case was not a case [173^—106]

like this.

DEFENDANTS' CASE.

Testimony of Edward R. Funk, for Defendants.

Whereupon EDWARD R. FUNK, one of the de-

fendants herein called and sworn as a witness on be-

half of the defendants, testified as follows

:

Direct Examination.

(By Mr. FREEMAN.)
My name is Edward R. Funk; I am known as

Riay. I live in Great Falls, Montana, and have lived

here for something over sixteen years. I was thirty-
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five years old in November, and am a man of family.

I was engaged here in Great Falls during a portion

of this period of time with the Commercial National

Bank, About February 1, 1913, I took the position

with the Commercial Trust and Savings Bank, which

later became the Commercial National Bank, and

started with them as stenographer. Mr. Skinner,

who was upon the stand here, was the manager of

that bank at that time. I continued along in that

position as stenographer for about a year, I should

say, or possibly six months. After that I think I

took the position of teller in one of the cages. I

continued as teller for quite a while, teller and a book-

keeper. Well, first I became an individual book-

keeper, and then advanced to the position of teller;

then the general books, and so forth, general teller

work. That took me several years. I think I was

made assistant cashier some time in March, 1916. I

became cashier some time in February, 1922. Up to

that time, I had held the position of assistant cashier

from March on in 1916. During the latter part of

1921 Mr. Noble was the manager of the bank, [174

—107] and he succeeded Mr. Lee. My recollection

is that Mr. Lee left about October 20. Mr. Noble

continued then until Mr. Carlson was elected or took

charge in February, 1922, February 1, I believe,

was the date. Mr. Carlson continued until the bank

closed in October. I did not sever my connection

with the bank at the time it closed. I worked for

Mr. Williams, the examiner in charge for some time

after that; during all the time he was there, and
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when Mr. MeClintock came in as receiver, I worked
for him. I believe Mr. McClinto'ck took charge in

April, and I worked there until the fore part of

June. Since that time I have been doing other

work.

The charge slips that have been introduced here in

this case with reference to the charging the First

National Bank of St. Paul on December 19, with

this fifty thousand dollars, and also the charge of

fifty thousand dollars to the Bank of California at

Tacoma, are in my handwriting. Before making

this charge, charging the First National Bank of St.

Paul with fifty thousand dollars, and the Bank of

California at Tacoma, wdth fifty thousand dollars, I

had authority to make those entries. Those entries

were made upon authority of Mr. Noble ; under Mr.

Noble's direction. The directions were given in the

bank some time prior to or upon December 19, 1921.

As I recollect, Mr. Booker was there with me at the

time the directions were given. At that time Mr.

Noble said that he and Mr. Peters had made ar-

rangements for temporary loans from the First Na-

tional Bank of St. Paul and the Bank of California

at Tacoma, ostensibly to take care of the call which

we expected would come the latter part of the month.

He told me how this money, this fifty thousand dol-

lars, was to be provided for the bank or was to be

provided for by the bank; he said Mr. Peters would

send his note down to St. Paul, and I will [175—108]

send mine to Tacoma, or vice versa, I don't remem-

ber just which, and you can charge up the amounts
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to the banks and they will credit our personal ac-

counts with the various amounts, and after the call,

you can take those entries off of the record; reverse

them or take them off. At that time I believed that

he could get the credit, and I never knew an3rthing

to the contrary until after the bank closed. Mr.

Carlson came into the bank about the 1st of Febru-

ary, 1922.

Concerning the entries, known as the $100,000.00

entries, made under date of February 27, 1922, in

which the Bank of California at Tacoma was charged

with $100,000.00, and also the Northwestern Na-

tional Bank of Portland, Oregon, was charged $100,-

OOO.OOj and again which, in turn, credits were given

to Mr. Peters and Mr. Noble, and their individual

accounts given the sum of $100,000.00, and which

comprise counts five, six, seven and eight, these vari-

ous slips to the banks and the crediting slips to

Messrs. Noble and Peters, are in my handwriting.

I got authority from Mr. Noble for the making of

those entries, both the charging and the crediting

entries. These entries were made on the 27th of

February, and it was some time just prior to that

time, or perhaps on the same day, I don't recall

which, that I got that authority. At that time I

had a conversation with Mr. Noble; it is my recol-

lection that Mr. Carlson and I drove over to the

West Side Store to see Mr. Noble on some matters,

and the question came up as to his statement for the

next call. Mr. Noble said that we had better fix up

the statement, so that it would show a good state-
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ment at that time ; he asked me at that time, I be-

lieve, if we had any withdrawals in the meantime, and
I said we had had a few. [176—109] He said, in

that case, our reserve might be down a little bit. He
said, I think that we had better make the amount
one hundred thousand dollars this time, double the

amount, and mentioned Mr. Skinner's bank at Port-

land, and I believe Mr. Alward's at Tacoma, as the

banks with which he would make arrangements, or

had made arrangements. Afterwards, I made those

entries, with the understanding that the same sort

of arrangements would be made, as were made in

December, with the exception that Mr. Skinner,

I believe, had gone to Portland, and that the entries

were to show that the money was being borrowed

from Mr. Skinner's bank, at Portland, Oregon. I

think Mr. Carlson heard this conversation, or at

least a portion of it. Afterwards, Mr. Carlson did

not say anything to me individually, telling me
that I should not make these entries, or advising

me that in his opinion they were not proper entries.

I understood from him that it met with his ap-

proval, and I consequently made these entries. I

was not interested in the Commercial National Bank

as a stockholder, or interested in any way, finan-

cially, except so far as my monthly salary. With

reference to the matters contained in the ninth,

tenth and eleventh counts and the twelfth count,

which have to do with the entries made on or about

the 26th day of June, 1922, where in the bank books

of the Commercial National Bank was entered a



vs. United States of America. 211

(Testimony of Edward R. Funic.)

charge against the Bank of California at Tacoma
for fifty thousand dollars, and on the same day a

charge against the Northwestern National Bank of

Portland, Oregon for $50,000.00, I made those

entries, as has been sho\^Ti by these slips that have

heretofore been introduced in evidence. I had au-

thority for the making of those entries from Mr.

Noble; he gave me the directions. Mr. Noble also

gave me the authority to make the entries that were

made on September 2, in which similar charges were

made [177—110] against the same two banks,

and similar credits made to both Mr. Peters and

Mr. Noble.

Q. What did he tell you with reference to how

the bank was going to be provided with these various

sums of money on these various occasions? How
was the bank to be provided, or, what was going to

justify you in charging the banks of Tacoma and

Portland with the various amounts of money ?

A. In regard to which: In regard to any of them?

Q. In regard to all of them? How was the

money to be provided?

Judge SMITH.—Just a moment; if your Honor

please, I desire to say at this time that these ques-

tions are not evidence against the defendants, ex-

cept under certain circumstances, and I object to

this question as incompetent as to the defendant

Peters.

The COURT.—The objection will be overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)
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WITNESS.— (Continuing.) He related that the

same arrangements had been made on these latter

calls, as was made in December, 1921. I have testi-

fied before as to how that was done, only it was the

banks at Portland and at Taeoma, instead of St.

Paul and Taeoma. I did not know until after

this bank closed, the Commercial National Bank,

that the banks and the Northwestern National Bank
at Portland, and the California Bank at Taeoma,

did not show any corresponding credits to the

Commercial National Bank of Great Falls, Mr.

Noble said that the notes that he described to me
was going forward, or he had sent them; I don't

remember just which, and I understood that the

transaction was being handled in the way that

they were sending the notes down and that the

entries were to be made [178^—111] with that

idea. The evidence here has evidently developed

the fact so far that no notes were ever sent, but

I was not conscious of the fact that no notes were

ever sent; I always believed that the notes had

been sent, and that the credit had been given by

these two banks. I did not, myself, have any

knowledge of the condition as now developed, until

after the closing of the bank.

Cross-examination.

(By Judge SMITH.)

I don't know whether I made the statement that

Mr. Julius C. Peters, one of the defendants in

this action, never gave me any of these directions

or instructions, to which I have testified this morn-
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ing, but I never received any instructions from Mr.

Peters in regard to these entries. The writing on

each one of the Government's Exhibits Nos. 16, 51,

40 and 29, being deposit slips of the Commercial

^N'ational Bank, of J. C. Peters, in the sum of

$50,000.00, $50,000.00, $50,000.00 and $100,000.00 re-

spectively, is my writing. I never had any instruc-

tions directly from Mr. Peters directly to make out

any of those deposit slips. I mean by that, that

personally Mr. Peters never gave me any instruc-

tions to make them out. To my knowledge, he

never, by personal check, or personal draft, checked

any of these amounts out of the Commercial

National Bank. It developed in some of the Gov-

ernment's Exhibits here that part of the money

was drawn at one tinie. If there was an over-

draft in the account, it certainly must have been

by Mr. Peters' check, but I don't believe that

Mr. Peters ever drew checks on his checking ac-

count corresponding to the amount of these deposit

slips.

(By Mr. SPEER.)

I said that I started in the Commercial National

Bank in 1913, as a stenographer, and I would say

that I started as [179—112] a teller in about

1914, sometime. I have been in the bank ever since

its organization, with the exception of about six

months, when I was out on account of ill health,

and I was in it continually up to the time it closed.

In 1920, when Mr. Noble first had anything to do

with the bank, I was assistant cashier at that time,
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and Mr. Booker was the cashier. During- all of

the time that Mr. Booker was cashier, I was directly

under him, and received some instructions from
him, relative to the keeping- of the books. The
duties of Mr. Noble, when he first went into the

bank, were to assist Mr. Lee with the handling of

the loans, and the selections of the loans. I don't

believe Mr. Noble became the active manager of the

bank until after Mr. Lee left, about some time in Oc-

tober, 1920, I believe. He was continually in the

bank after that, up until the time Mr. Carlson came.

While Mr. Lee was in the bank, Mr. Noble had his

own individual desk there in the bank, and after

Mr. Lee went, I believe he changed to another desk.

During the time that Mr. Booker was there, Mr.

Noble was in the habit of giving me orders, in

the regular course of business. There would be

various transactions, that would come up during

the day, in connection with the general loans in the

bank, and he would convey the idea to me as to

what he wanted. In any of these times that he

gave me instructions, I don't know that he ex-

plained exactly how the entries should be made,

but whatever he told me to do, was an ordinary in-

struction; was nothing complicated about the in-

structions that he gave to me. I stated that on

the 19th of December, 1921, Mr. Noble gave me

some particular instructions relative to a certain

entry in the books. At that time he came to me

from the front office and said that, Mr. Peters

and I have made arrangements for the loans of
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the St. Paul Bank and the Tacoma Bank, to take

care of the call, [180—113] temporary loans, and

3^ou can put through the entries charging the banks

and crediting our personal accounts with the amount.

That is virtually what he told me, as much as I can

remember of it. I have a fair recollection that

Mr. Noble told me that after the call was over, to

take all the entries off the books. He said when

the call was over; he said when the call was over,

I don't think he said any particular time. I don't

think he had anything else to say regarding that

particular transaction. He talked to me about the

entries later, after December. I don't recall that

he ever talked to me about this particular entry

after the 19th. I don't know that this conversation

took place on the 19th of December, but it is my
best recollection that it took place on or before

that. I don't think he gave me any instructions

at that time to make out a deposit slip, but he

said to credit to our personal account, and there

wasn't any way that I could credit the personal

account, without making out a deposit ticket. As

to how they had arranged for this particular credit,

he told me that they would send their notes to

the various banks, their personal notes. I don't

believe he told me when they sent them. I should

say, it is a fact that Mr. Xoble, the only conversa-

tion that he had with reference to the matter, was

that he told me that Mr. Peters and he were sending

their notes for these various amounts to these two

banks, and asked me to take care of it in the proper
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manner through the books of the bank. This con-

versation was in December, and I don't think we
ever had any more conversation about that one.

I did not know until afterwards that he had written

a letter to the bank, or to Mr. Alward. He said

he was sending the note. He never told me about

that note coming back. I don't recall that in

January he told me at any time to make a charge

to his account. I think he told me to make a charge

on his account; I think that was [181—114] one

time prior to the next call, and I think the next

call was in February. I don't think that Mr. Noble

ever did, in January, 1922, tell me to charge his

account with any item. I think that Mr. Carlson

came over to investigate the bank sometime in

January; I think I was there at the bank at that

time.

Q. Did you show Mr. Carlson the books that you

had charge of at that time ?

Mr. FREEMAN.—Just a moment; that is not

proper cross-examination, and we object to it.

Mr. SLATTERY.—I also object to it upon that

score.

The COURT.—I rather think so, Mr. Speer.

Mr. SPEER.—Well, that may be; I don't know.

There was something about Mr. Carlson.

The COURT.—He testified that Mr. Carlson

came there at a certain time.

WITNESS.— (Continuing.) Mr. Carlson came

there to take charge of the bank on February 1st,

as 1 recollect it. After Mr. Carlson came there,
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Mr. Noble did not stay in the bank very long; just

a few days ; approximately two or three days. After

that, Mr. Carlson had active charge of the bank,

and he employed and discharged help, if there

was any to be discharged or hired, and had

full management of it. I knew that he had the

actual charge and management of the bank. After

that I w^as made cashier; I don't remember just

exactly who made me cashier. I saw Mr. Noble

in the bank after the first day of February, after

he left the bank. I believe I have seen him there

at other times except when there was a directors'

meeting in the bank. I am sure that Mr. Noble

was in the bank more than just to attend directors'

meetings, after the first of February. I cannot

recall any particular date; just the latter part of

February; I think he was in the bank. I don't

[182—115] remember who he came in there with;

he quite often came in to discuss things with Mr.

Carlson; he would be in just a few minutes, and

then out again. I wouldn't say he came in quite

frequently, but he made several good visits. There

were always questions coming up on which Mr.

Carlson wanted to get in touch with him, and when

Mr. Carlson could not get him to come in here,

why, he would go over to the bank. I don't know

that Mr. Carlson always got him to come in. I

stated this morning that I made a trip over to

the West Side with Mr. Carlson sometime in

February, the last part of February, I think it

was, because there was some collections that had



218 Robert B. Noble and Julius C. Peters

(Testimony of Edward R. Funk.)

to be taken up with Mr. Noble, and things came up,

transactions about that time. On the day that we

went over there, I don't think that I had any tran-

sactions to take up with Mr. Noble. I had things in

common with Mr. Carlson. I don't remember that

I had any intention, myself, of going over to see

Mr. Noble on this occasion; I don't remember that

I had anything particular, myself; no. I don't

recollect that anyone besides Mr. Carlson went

over with me. I don't remember what time of

the day it was, but more than likely it would be

in the evening, after the doors of the bank had

closed; after three o'clock. When we got over

there, we found Mr. Noble in his store; I don't

remember just exactly in what part of the store

he was, and I don't recall exactly what he was

doing at the time. I know that Mr. Noble's store

is a pretty large store, and Mr. Noble is usually

around the grocery department, or around the book-

keeper's desk. The bookkeeper's desk is upstairs,

on a kind of a little balcony. We had the conversa-

tion in the store somewhere; that is as near as I

can tell you where it was. I heard Mr. Carlson

say yesterday that he and Mr. Noble walked back

into the dry-goods department, but I can't say

whether that is correct or not. I would not say

that that is [183—116] not where Mr. Noble and

Mr. Carlson had their conversation on that occasion.

I don't remember where Mr. Noble was when he

told me anything about these arrangements about

this credit, but I think that Mr. Carlson was
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standing right there opposite me. Before the ques-

tion of the credits came up, I think we had been

discussing the matter of the Holmson loan. We
may have mentioned other matters; I don't recall

just what. It was Mr. Noble who brought up

the matter of the extension of the credit. He said

that the call would probably be coming along pretty

soon; I don't know exactly who he said that to,

but it came up in the conversation. He said the

call probably would be coming along in a short

time, and it would be necessary for us to bolster

up our reserve ; that he had made the arrangements

to get the credit from these banks, and during the

conversation I think he mentioned Mr. Skinner's

bank at Portland and Mr. Alward's bank at Tacoma.

I am quite sure that he mentioned these. I don't

think that he had told me before that he had made

any arrangements through Mr. Skinner. I don't

know how it came that he had made arrangements

through Mr. Skinner's bank. He practically told

me that he had made the same arrangements that

he had before, with the exception that he was going

to get the money from the Portland bank instead

of the St. Paul bank. On this particular occasion,

I think I may have asked if he would send the

notes down, as he did before, and I think he said

he would send them down. I think he did, yes.

Q. Now, you would not have made the entry on

the books if Mr. Noble hadn't sent the notes down,

would you ^.

Mr. SLATTEKY.—That is objected to as calling
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for his conclusion. He had no knowledge of his

having sent them, only his conversation.

The COURT.—It is speculative; I think the ob-

jection is good. Sustained. [184—117]

WITNESS.—(Continuing.) I don't just recall

just when he said he would send the notes down, but

it was understood that he would send the notes just

the s'ame as he had done before. I think he also

said, he inquired as to whether, how the reserve was,

how the cash was, and I think I told him it was

pretty low, on account of some withdrawals we had

had. He said we had better make that $100,000.00

at this time, double up on it. At this time, he was

not having anything to do with the bank, not

actively. Ordinarily I was not taking orders from

anybody outside of the bank.

Q. If anyone of the rest of them would have

made that statement, would you have taken it as an

order ?

Mr. SLATTERY.—That is objected to as specu-

lative.

Mr. FREEMAN.—Whom? The other might?

Q. If any other director in the bank had made

similar statements as to what you have now related,

would you have taken that as an order to you, to

make any entry?

Mr. FREEMAN.—Just a moment; I object to

that as speculative.

The COURT.—Yes; sustained.

WITNESS.—(Continuing.) I believe this was

before I had made the entry; I don't recall just
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bow long, but I bave an idea it wasn't very long,

a few days. I did not bave any more conversation

witb Mr. Noble about tbat particular transaction.

I never did bave any more conversation witb bim

about tbat particular one. Mr. Noble never did

tell me to sign a deposit [185—118] slip, deposit-

ing to bis credit $100,000.00. He told me to put

tbrougb tbe entries in tbis February call, similar

to tbe way I bad in December. Wben you asked

me before, I did not recall tbat. I don't recollect

tbat tbere is anytbing else tbat I cannot recall, any

more tban wbat I stated a wbile ago, tbat tbe ques-

tion bad come up tbat be was going to get some

money from Portland and St. Paul, and tbat tbe

entries were to be put tbrougb as tbey were in

December. I don't know tbat be made tbat state-

ment in tbose exact words ; but tbat is tbe impression

I got. Mr. Carlson was present all tbe time tbis

conversation was going on. I tbink Mr. Carlson

mentioned to me tbat it looked like a bone fide

transaction.

Q. Did 3^ou ever bave any conversation witb any-

body in wbicb you discussed tbe question of wbetber

it was a bona fide transaction or not?

Mr. FREEMAN.—I object to tbat as too in-

definite.

Tbe COURT.—Yes; I tbink so.

Mr. SPEER.—I am speaking of tbis same trans-

action, if tbe Court please.

Tbe COURT.—Yes, but I say, tbat is over a year

ago, isn't it? He may bave talked witb many
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after the bank closed. The objection will be sus-

tained.

WITNESS.—(Continuing.) Just before or after

I made this entry, I think possibly I may have

discussed the matter as to whether or not this was

a legitimate transaction, with Mr. Davidson. I

do not mean to tell you that I did not discuss this

matter with Mr. Carlson; I may have discussed it

with him. I think I was present in your office on

Thursday evening, after dinner, when Mr. David-

son was present. On that [186—119] occasion

I may have told you that I discussed this matter

with Mr. Carlson, and that Mr. Carlson told me
that it was a legitimate transaction, and that I

said that because he was a National Bank Examiner,

that I thought it was a legitimate transaction, be-

cause he should know; I don't recall. I remember

the subject was discussed. On that same occasion,

in your office, on Thursday evening, I may have

told you that after the 1st day of February, 1922,

that I never took any orders in connection with

my work in the Commercial National Bank from

anybody except Mr. Carlson. I may have told Mr.

Anderson, in the office of Peters and Smith on

Friday evening last, that I never took any orders

or made any entries in the books, after February

1, 1922, except upon the orders of Mr. Carlson, my
superior officer. As to telling them on numerous

occasions, to people connected with this case, for

the last ten days, I have been in several conferences

with people in connection with this case, and it is
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pretty hard to remember just what I did say about

the various transactions. I don't think your state-

ment is correct, that this was my statement until

Tuesday afternoon, when I spent the afternoon

in the office of the United States District Attorney.

I was in the office of the United States District

Attorney, Mr. Slattery, with my attorney, Mr. Free-

man, on Tuesday afternoon of this week. Mr. Free-

man has not practically advised me that if I would

go on the stand and make certain statements, as

far as I am concerned this case would be dismissed.

Mr. Freeman told me that if I would go on the

stand and tell the truth about these transactions,

that it might be dismissed. I don't think it is a

fact that I have been advised by the firm of Peters

and Smith, Judge Smith and everybody connected

with this case, all the time since these indictments

were filed, that the proper thing for me to do was

to go up and tell the United [187—120] States

District Attorney the absolute truth. It is a fact

that you talked with me last Monday evening, in

the office of Peters and Smith, in their back room.

I don't think it is a fact that on that occasion, you

advised me to go up and tell the truth. There

were some things that you wanted me to do that

I did not feel like doing.

Q. Has there ever been a time that anybody has

ever intimated or suggested, or that you have inti-

mated or suggested to anybody connected with this

case, that anybody gave you instructions after

February 1, 1922, except Mr. Carlson?
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Mr. FREEMAN.—Just a moment; that is an in-

volved question, asking him whether anybody else

ever suggested it.

The COURT.—I think you had better limit it to

what he said. The objection is sustained to that.

Q. Mr. Funk, have you at any time, in any con-

versation, to me or to Judge Smith, counsel for Mr.

Peters, intimated that any instructions were ever

given to you after February 1st, by anybody but

Mr. Oarlson?

A. I may have given that intimation; yes.

WITNESS.—(Continuing.) I don't recall just

when; the subject has been discussed with me many,

many times. I have been asked on a good many
occasions.

Q. And in answer to that have you ever intimated

that anybody else ever gave you any instructions %

The COURT.—He means did you intimate to any

of these attorneys, that anybody else had given

you instructions, but Mr. Carlson, after February

1, 1922.

WITNESS.— (Continuing.) I probably intimated

that; yes, sir. I think I intimated it at some of

these conferences; I mean, I intimated that no one

else had given me instructions [188—121] except

Mr. Carlson, after February 1st. I was over to

Mr. Noble's store several times after the month

of February. I have been over there and had other

conversations with Mr. Noble in his store; several

conversations. I don't recall any particular dates.

As an approximate idea, I think I was over there
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some time in April, when Mr. Carlson and Mr.

Davidson was there; it was about the middle of the

month of April. Mr. Davidson, Mr. Carlson and I

went over there together. I don't recall just the

people who were present at the store when we went

over there. Mr. Carlson and I were there, and Mr.

Noble was there. I have been over there after that,

but I don't remember that I was with anybody. I

don't recall that Mr. Noble and I discussed any ques-

tions relating to the providing for any more reserve,

or anything of that kind, after April. I don't think

we ever discussed it. I believe I have discussed it,

after December, except upon the occasion that

you have been inquiring about, which Mr. Noble

had told me to put through transactions on the

books. I think that was some time prior to June

30. I don't recall who was with me at the time.

[189—122] I don't remember whether it was over

at the store or whether Mr. Noble called me on the

telephone. During all of this time, and we have

gotten up to the last of June, Mr. Noble did give

me other instructions on matters pertaining to that

bank, other than what I have related here, after

the first of February, about making entries in the

books of the bank. He asked me about the June

30th call, and the September call. As to any other

entries of any kind, outside of this reserve, or pre-

paring for the calls, I think he gave me other in-

structions relative to entries to put on the books

of the bank. In one case that I remember of,

there was a customer that Mr. Noble had taken



2'26 Robert B. Noble and Julius C. Peters

(Testimony of Edward R. Funk.)

over some cattle for and he was to sell the cattle,

and apply the proceeds on the note, and we had con-

versations about that. He would tell me to either

charge or credit an account in the book there. He
would do that over the telephone, although he was

not the managing officer of the bank, but when 1

knew he was connected with the account and had

some authority. I would not necessarily do it un-

Jess he was connected with the account. I think

that Mr. Noble told me to make out the deposit

slips, in certain cases; on certain occasions. For

instance, the wife from the grocery store would

come over with the money. With reference to these

particular deposit slips that have been introduced in

evidence here, and which I know about in this

particular case, Mr. Noble told me to make the en-

tries, just as we did before. I think he told me
that in June. I don't recall whether he called

me up over the telephone at that time or not. I

had conversations with Mr. Noble after the last of

June, 1922, at various times. I have reference to

these particular transactions that have been intro-

duced in evidence [190—123] in this case. One

was in the latter part of June, and one time in

September. I did not call him up about them.

Mr. Noble was paying attention to the affairs of

the bank. In September, he either called me up,

or I talked with him personally; I don't remember

which. I think this was in the fore part of Sep-

tember. I was in the bank there when he called

me up. He called me up during the banking hours.
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I don't recall what particular time of the day it

was, but I remember the conversation was that

there was another call coming up, and we had

better take care of these entries again, and he had

made arrangements. Mr. Noble absolutely knew
that there was another call coming up. He said

he had made the same arrangements that they had

made before, the same as they had made in De-

cember. I cannot tell you exactly when it was

that he called me in September; I think it was

some time, probably, about the middle of the month.

He told me to make the same entries that we had

made before, in connection with the call; that they

were sending the notes do\\TL for credit. The only

difference in that conversation than there had been

about the one in February or April was except the

amount, possibly, that was to be used. There might

have been a difference as to the amount. I believe

he said to make out the entries for that $50,000.00;

he was sending their note down again. I think in

February it was $100,000.00 each. I think in Feb-

ruary he told me to double it, and then in Sep-

tember he told me to reduce it, the amount. The

amount was reduced to $50,000.00. Outside of that

statement, he made no different statement to me
over the telephone in September than he did in Feb-

ruary, when I was over to the store. He conveyed

the same idea that I had in connection with the

entries in December. I wouldn't say [191—124]

in September he told me to reduce it; I don't know

that he used those exact w^ords, but I think the
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amount $50,000.00' was mentioned. I cannot exactly

fix any time at all in September as to when he called

me. After he would call me, it might be a few

days that I would ordinarily make these entries;

it might be the same day that the call came in.

I don't think I ever did go to Mr. Carlson and tell

Mr. Carlson that I was going to make them. The

matter might have been discussed with Mr. Carl-

son. I have made entries, other than those that

Mr. Noble had referred to, in the books of the

bank, without discussing the matter with Mr. Carl-

son, but if there was anything unusual about them,

I may have discussed it with him; I don't recall.

This would not have been an unusual transaction.

In view of the fact that it had been done for so

long, it was not unusual at that time. It was an un-

usual transaction in February, the second occasion

that it had been done, but I don't believe I did

discuss it with Mr. Carlson at that time; I don't

remember it. It wasn't a very old transaction in

April; not very old; from December to April, and

I don't remember that Mr. Carlson and I discussed

it in April. I 'believe the matter was under dis-

cussion with Mr. Carlson at some time, but I don't

recall just when. I have not been promised any

immunity at all in this case.

Redirect Examination.

(By Mr. SLATTERY.)
I stated that I had had several conferences with

Mr. Speer and other gentlemen regarding this case.

As a rule, Mr. Peters, Mr. Smith, Mr. Eickemeyer,

and lots of times Mr. Noble was present at these
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conferences. There were some occasions when the

defendants Noble and Peters were [192—125]

there, in addition to their counsel. It was on one

of these occasions, during such a conference, that

Mr. Speer wanted me to do some things that I

did not want to do. One of the things that Mr.

Speer asked me to do that I did not want to do was,

I think he wanted me to say that Mr. Carlson

directed me to make these entries. With reference

to what Mr. Speer said to me about Mr. Carlson,

I think he said that after Mr. Carlson came over

to the bank, that he was manager of the bank, and

there was no reason why instructions should not

have come to him, and he also said that, you know
Noble did not know anything about making entries

in the books; he is not a bookkeeper, and how

could he issue such instructions to you? He did

not know how to make them himself. Mr. Speer

did not say that to me in the presence of Mr.

Noble and Mr. Peters; we were alone. He wanted

me to say that I had received from Mr. Carlson

the instructions and directions which I swore on the

stand here I had received from Mr. Noble, and I

refused to do that; I told him that I would swear

to the truth. It is a fact that somebody from the

defense sent me to your office to ask for the letters

that Mr. Peters and Mr. Noble had written to

those bankers; I asked on two different occasions

for those letters, and they were refused me each

time. I think on one occasion Mr. Eickemeyer

sent me to your office to ask for those letters. Mr.
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Eickemeyer is one of counsel for Mr. Peters. I

don't remember just exactly whether Mr. La Rue

Smith did also or not, but I am sure that Mr. Eicke-

meyer did. I said that Mr. (Speer told me that Mr.

Noble did not know anything about the banking

business. He was president of the West Side State

Bank for [193—126] four years, and he is still

president of it, as far as I know. He has held

that office ever since the West Side State Bank

was organized, close to five years ago. He was also

connected with the Commercial National Bank,

when it was a state bank. It has been a National

Bank ever since 1914. I know from what Mr. Speer

told me, that Mr. Noble did not know anything

about the banking business. In addition to being

a banker and a grocer, Mr. Noble was also a mem-

ber of the Board of School Trustees. 'These ex-

hibits were not shown to me in my examination,

as to the time of the conversations with Mr. Noble

at his store, or over the telephone, as the case may

be. Particularly directing my attention to the one

in September, 1922, I notice the date of Plaintiff's

Exhibit No. 51 is September 2, 1922, and in cross-

examination by Mr. Speer, I think I stated that

it was probably the middle of September that I

had the conversation, but this exhibit refreshes my
recollection now, and it must have been prior to the

middle. It was either on or before the second

that Mr. Noble told me to enter up that $50,000.00.

Mr. Noble was in active management of the bank

from the time that Mr. Lee went out, until Mr.
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Carlson came in. I said he had a desk in there,

and had charge of the loans. He would consult

with customers as they came into the bank. The

fact that the reserve was getting low, was a daily

subject, and he would discuss it with me. The

reserve was getting low about the time the Ameri-

can Bank over here went to crash. 'Mr. Peters,

as attorney for the bank, and a director of the bank,

did not discuss these matters with me, I don't be-

lieve. He was in and about the bank a good deal,

about the time that the [194:—127] American

Bank closed. When the American Bank closed,

there was considerable apprehension felt by the

officers of our bank, I should say, because the re-

serve was quite low at that time. I think Mr. Noble

told me that he had written Mr. Alward for the

purpose of obtaining a loan; I think that he said

that he was sending the note for temporary loans.

I know, and from discussions, I knew that he could

tell that a call from the comptroller was due about

the latter part of December, 1921. A call usually

comes on the last of December in each year. There

are five regular calls from the comptroller during

each year, and one was expected at the latter part

of December. He did not discuss with me what he

was going to write to Mr. Alward. I don't recall

that he told me that Mr. Peters had written to Mr.

Hansen of the First National Bank of St. Paul.

He just told me that he and Julius were sending

the notes ; that he and Julius had arranged for the

temporary loans. By that it meant that the books
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of our bank here were to show, and I believed

that they were actually making the loan. The idea

that I got was that they would show loans for

temporary purposes, with the end in view of making

a good showing to the Comptroller of the Currency.

If the loan, the purported loan made to the Com-

mercial National Bank by the St. Paul bank and

the Tacoma bank, of $50,000.00 each, was not au-

thorized, in fact, had been disallowed, or refused by

those two banks, then, of course, it had no business

on our books. Neither Mr. Noble or Mr. Peters

ever told me that they had received letters back

from Mr. Hansen or Mr. Alward, in which they

absolutely refused to make them a loan. Knowing

that, as I do know now, having heard the testimony

to that effect, then those entries charging those

two banks on the books of the Commercial National

Bank were without [195—128] authority and

were fictitious.

Judge SMITH.—If your Honor please, I don't

think Counsel should be allowed to ask these lead-

ing questions. He is really a witness for the Gov-

ernment.

Mr. SLATTERY.—This is cross-examination, if

the Court please.

Judge SMITH.—Well, it is not cross.

The COURT.—I don't think the question itself

is a proper one, because the conclusion will follow

—well, as to cross-examination, I think he is en-

titled to the usual rules about cross-examination.

It is true they have talked with this defendant, and
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that he is testifying now in his own behalf. I think

the rule prevails. He has been offered no immun-

ity. He may proceed.

WITNESS.—(Continuing.) These unauthorized

entries then found their way into the trial balance

or daily statement book of the Commercial National

Bank, naturally. From there, they were reflected

in the report made to the Comptroller of the Cur-

rency, as of December 31, 1921, and, of course, it

would be the same as to the other entries. I was

asked by counsel for defendant Peters whether I

made a charge against Peters' and Noble's accounts

to get those big items back out of the ledger ac-

counts; I know how those items were charged to

those accounts. For instance, to get this $50,000.00

out of Noble's account, and again this $100,000.00,

and again this $50,000.00 twice, I know what entr}^

would be made there in the usual course of the bank-

ing business to put under the head of checks [196

—

129] there to debit their individual ledger accounts

;

it would be a cashier's charge check. It is a fact

that if the cashier's charge checks were made out,

on w^hich these debit entries were made, that the

cashier's charge checks were sent to Mr. Noble and

Mr. Peters with their monthly statements. I don't

think they would be in the custody of the bank; If

the monthly statements were sent to him, and they

would be in the statements.

R ecross-examination.

(By Judge SMITH.)
Speaking about these monthly statements, Miss
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Larsons would usually get Mr. Peters^ monthly

statement from the bank. Miss Larsons usually

handled Mr. Peters' accounts. I recall that she

was in the habit of getting his monthly statement.

Witness excused.

Testimony of Julius C. Peters, for Defendants.

Whereupon JULIUS C. PETER8, one of the de-

fendants herein, called and sworn as a witness on

behalf of the defendants, testified as follows:

Direct Examination.

(By Judge SMITH.)
My name is Julius C. Peters, and I am one of

the defendants in this case. I am thirty-six years

old. I am a married man and have a family in

addition to my wife. I have lived in Great Falls

thirteen years. My business or profession is that

of a lawyer, and I have also in recent years been

somewhat engaged in the oil business. That was

true during the latter part of 192G, 1921 and all of

1922. I became a director of the Commercial Na-

tional Bank, I believe, in 1914, and that relation

continued until the date of suspension, on the fourth

of October, 1922. I was one of the directors of the

bank, and was also designated [197—130] as at-

torney for the bank. I believe it was at the annual

meeting that they designated me as attorney for the

bank. In a general way, the duties of the attor-

ney were just attending to such legal matters as

arise incident to the conduct of a bank. I recall

about the date of the closing of the American Bank
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and Trust Company in this city. That fact had

relation to, and had effect upon me, as a director

in the Commercial National Bank.

Q. And, if you will please tell us shortly in your

own language

—

A. I don't think a very few people can appreci-

ate—

Mr. SLATTEEY.—I move to strike out the an-

swer as not responsive to the guestion.

The COURT.—What is this?

Judge SMITH.—It relates back to what effect

the closing of the American Bank and Trust Com-
pany had on him as a director; being a defendant

here, I think he should be allowed to tell this.

Mr. SLATTERY.—What effect it had on this

defendant does not illustrate any issue in this case.

It is wholly immaterial.

The COURT.—What he did, yes, but what emo-

tional reaction he went through with, is not material.

The objection is sustained.

WITNESS.—(Continuing.) On account of the

failure of the American Bank & Trust Company,

we had, in connection with my duties as a director

of the Commercial National Bank, constant meet-

ings, not only with our own Board of Directors, but

with other bankers in Great Falls, dating [198

—

131] from the evening before the American Bank
closed, and practically during the entire month of

December.

Q. And the purpose of that?

Mr. SLATTERY.—I object to that as immaterial.
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The COURT.—I don't think it has any relation

to this case. The objection is sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.—(Continuing.) As a result of those

meetings, touching my connection with the Com-

mercial National Bank as a director, we availed

ourselves of every opportunity to draw on every

conceivable source to make our bank in as strong

a position as it was possible to place it in.

Q. What was the purpose of making such a show-

ing as that?

Mr. SLATTERY.—Just a moment; I object to

that as immaterial.

The COURT.—Sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) I said that we

wanted not only to make a showing of strength for

our bank, but we were trying to put the bank in

as good a shape as it was possible to put it in. That

is, its reserve; showing as sound a condition as

possible; showing available liquid assets, for the

purpose of satisfying depositors, to have the money

available, to meet any emergency, if possible.

Q. And what did you do, Mr. Peters, toward get-

ting the bank reserve in that situation, or trying

to do anything? [199—132]

Mr. SLATTERY.—I object to that as indefinite,

unless it is limited to the matter in evidence here.

The 'COURT.—I cannot see where all of this that
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your questions indicate is material here. The ob-

jection is sustained.

Judge SMITH.—I will say to your Honor, in

this connection, it is leading right up to this St.

Paul matter.

The COURT.—Well, come right up to it.

Q. (By Judge SMITH.) Did that lead up to this

letter that you wrote to Mr. Hansen ? A. Yes, sir.

WITNESS.—(Continuing.) I believe the date

of that letter is on the 9th day of December, 1921.

Prior to this time we had dealings with the First

National Banli of St. Paul, by virtue of which we

had obtained credit or moneys down there; we had

been dealing with them constantly for several years.

That is, the Commercial National Bank, and I, as

an individual, and also associated with Mr. Hamil-

ton. Mr. Hamilton was the president of the Com-

mercial National Bank. He is also my father-in-

law. We had had frequent promises of assistance,

and assurances from various officers of the First

National Bank of St. Paul; Mr. Hansen, to whom
I addressed this letter, and I also had discussed the

general situation with Mr. L. W. Hill, in the latter

part of October, 1921.

Q'. (By Judge SMITH.) Now, as a result of

these assurances, did you feel that you had a right

to expect that they would take your check for

$50,000.00 for the credit of the Commercial National

Bank in that amount?

Mr. SLATTERY.—We object to that; the letter

speaks for itself.
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Judge SMITH.—What letter? [200—133]

Mr. SLATTERY.—The letter he wrote to Mr.

Hansen.

Judge SMITH.—That letter might have been

written in good faith, or it might not.

Mr. SLATTERY.—It speaks for itself, in any

event.

The COURT.—The objection is sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Q'. (By Judge SMITH.) What were your finan-

cial resources at that time f Did you have financial

resources sufficient to justify the bank in loaning

you $50,000.00?

Mr. SLATTERY.—Just a moment; I object to

that upon the grounds it is irrelevant, incompetent

and immaterial.

Judge SMITH.—Why, if a beggar should try to

borrow $50,000.00, it would be ridiculous on its

face.

The COURT.—That would be asking for his own

opinion, as to his own financial condition. The ob-

jection is sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) I had sufficient fi-

nancial resources at that time to justify me in

thinking that my note would be accepted. I wrote

this letter to Mr. Hansen, and received a reply, a

copy of which is here.

Q. I wish you would explain to the jury what
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called your attention to the notion of trying to make

a loan from that bank, anything in connection with

the condition of the Commercial National Bank?

A. It was during the week following the Com-

mercial National Bank, as I have stated before,

that we were drawing on every resource possible.

I was [201—134] putting in everything that I

could get to deposit in the bank, and was calling

upon my friends to deposit as much

—

Mr. SLATTERY.—I object to this as a self-

serving declaration.

Judge SMITH.—I submit, your Honor, he has a

right to tell what his actual condition was in show-

ing his good faith about this transaction.

The COUET.—Well, you have already testified

that this letter was written, the note sent, and he got

it back; he was told that the loan would not have

been made.

Judge SMITH.—Yes, but he had absolutely no

reason for believing that he would get no relief down

there at all.

The COURT.—When were these entries made?

Judge SMITH.—The entries were made immed-

iately after the—the nineteenth of December, I

think.

Mr. SLATTERY.—They w^ere made on the nine-

teenth of December, of course, and his letter was

written to Mr. Hansen on the ninth of December,

and the reply to that is dated on the 14th of De-

cember.

The COURT.—The objection will be sustained.
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(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.—(Continuing.) I also wrote to Mr.

Skinner, and under substantially the same condi-

tions, actuated by the same motives. The reply that

was received from Mr. Skinner was dated the 13th

day of December, 1921. I see it here, Plaintiff's

Exhibit No. 13. I could not say the exact time that

I personally received that, but I presume that it

was received at the time or immediately following

its sending. I can tell the jury that in sending

these [202—135] letters to Mr. Skinner and Mr.

Hansen, I had no idea of initiating any charges,

debits or credits, in the books of the Commercial

National Bank, unless I got the money. I did not

know that any debits or credits, any of these en-

tries in the books that have been put in evidence

here, had been made at the time the first one was

made. And from then on, I did not have any per-

sonal knowledge that these debits and credits to

those various banks and to these various accounts

in the Commercial National Bank, were being made

and carried forward from one call to the other. I

did not know anything about it until after the bank

closed and Mr. Williams, who was the examiner in

charge, advised me what he considered a number

of inflations, and then he told me about it, and that

was the first I heard of it. Mr. Williams was a

National Bank Examiner. When I received the

reply from Mr. Skinner, and had failed to get my
note accepted by Mr. Skinner's bank and Mr. Han-
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sen's bank, I took the telegram down to the bank,

when I received the reply from Mr. Skinner, and

I believe I left it with Mr. Booker. I gave it to

him immediately upon receipt of the telegram, and

the letter that I received from Mr. Hansen, did

not come to my attention until the first week in

January. I was out of town from the day after

Christmas; I made a trip to Portland to see Mr.

Skinner, and I was gone the entire week during

the holidays, returned to Great Falls on the morn-

ing of New Years and left again for Denver on the

day following New Years and I did not get to the

office, and returned, I believe, the 7th or 8th or

possibly the 6th; I haven't the exact date when I

returned from Denver, when I saw the letter from

Mr. Hansen. I then took the copy—not the copy,

but [203—136] the reply from Mr. Hansen down

to the bank and left it there. All of these originals,

I took right down and left openly in the Commer-

cial National Bank, where they were subject to in-

spection by am^ officers of that bank. I left the

letter there with, as I recall, Mr. Booker, who was

at the desk, and it was either Mr. Funk or Mr.

Booker; I would not be sure. I never did see the

original letters again. This is the first time I have

ever had an opportunity to see the correspondence

again. We did, however, ask Mr. Funk to try to

get us copies of those letters from Mr. Slattery; I

asked him if he could obtain copies of those letters,

but he did not extend that courtesy to me; he re-

fused to let me know where they were. As to any
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conversation that I had with Mr. Funk about this

letter that I sent to Mr. Hansen, as I recall, Mr.

Funk asked me if I had sent my note to the First

National Bank of St. Paul, and I told him I had.

I had obtained, during this period in which I spoke

of the anxiety on account of the failure of this other

bank, a deposit of $50,000.00 for the Commercial

National Bank, from another source.

Qi. What source ?

Mr. SLATTERY.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—I can*t see that it has any ma-

teriality in respect to the particular issues involved.

The objection is sustained.

(Whereupon defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) As to my being a

busy man in 1922, [204—137] I was out of town

more than three-fourths of the time, I believe. I

was out of the city of Great Falls, and I traveled

a great deal. I traveled all together about 26,000

miles during the year 1922. As to my absences hav-

ing any effect on the way I was obliged to conduct

my business here at home, on account of being ob-

liged to be away so much of the time, I did overlook

my personal affairs, in some respects, considerably.

I do not say that I neglected them, because I had

dependable help. My affairs were usually quite well

attended to. On account of being away so much of

the time, naturally, the few days that I would have

at home, I could only give casual attention to the
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matters that came to my personal attention. Miss

Larson at that time was in the office and had been

with us, or with me, for about eight years, and she

attended to practically all of my personal affairs,

and practically was in the capacity of a private sec-

retary. That is, she was in our law office. Per-

sonally, I never did receive a copy of my individual

ledger account from the Commercial National Bank.

Miss Larson is the person who received my monthly

statements and got back my checks from the bank;

she attended to the account for myself and the ac-

count of Peters and Smith and accounts of the

various Homestake Companies. She also had charge

of my check-book, to an extent. She made the de-

posits and looked after the balancing of the account.

Looking at Plaintiff's Exhibits Nos. 54 and 33, I

assume they are duplicate copies of my ledger sheet,

or my account. I never saw those before they were

introduced in evidence here, but I have copies of

those in the office. Since these indictments were

returned, naturally, in looking up our affairs, I had

opportunity to examine them since then. [205

—

138] I never examined my duplicate copies of this

statement, until after the indictments in this case

were returned. I never saw them. I did not know

of any of these credits and debits of $50,000.00 on

Sheet "A" of Exhibit No. 54 until we got copies of

the indictments from Butte. I did not know that

sum had been charged to my account and had been

credited back. • Referring to the dates of September

2d and September 20, September 2d being an aL
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leged deposit, and September 20 being an alleged

debit, I was not in town on either one of those dates.

I did not know about those two entries until after

the indictment was found. Referring to Sheet ''B"

of Plaintiff's Exhibit No. 53, a purported deposit

of $50,000.00 under date of June 26th and a charge

against my account of a like amount, $50,000.00 on

July 5, I did not learn of that until after the in-

dictments were returned. I was in Chicago on June

26th, and I did not return to Great Falls until July

10th, 1922. Referring to the reverse side of that

sheet, a debit and credit in the sum of $75,000.00 in

May, I did not learn of that until after the indict-

ments were returned, and I examined the ledger

account, the ledger sheet. I have been here during

the entire trial, and have heard the testimony in

relation to these deposits and credits to my personal

account. Without going into detail as to these

debits and credits, the first information I had with

reference to the fact thaat they had been credited

and charged to my account, was after the return-

ing of these indictments. Mr. Williams, as I said

before, when he took charge of the bank, and in a

conversation with me a short time afterwards, re-

ferred to these offenses that are being tried, but he

did not tell me the details or [206—139] did not

tell me that my account had been charged or cred-

ited, as the case happened to be. Plaintiff's Ex-

hibit No. 60, to which you called my attention, is

a certified copy of the report to the Comptroller of

the Currency. I find a facsimile of my own signa-
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ture there, and it is dated the 17th of March. It

is my signature, but I did not sign it on the 17th

of March, because I left here on the evening of the

14th of March with Mr. W. H. George, and I was

in Chicago on the 17th of March. My recollection

is that Mr. Carlson asked me to sign that in blank

before I left ; in other words, the report had not been

made out when he asked me for my signature, and

I placed it on there. I find my signature on the

Oovernment's Exhibit No. 62, which you show me,

as a director of the bank. When I signed the

originals of those two exhibits, I had no knowledge

whatsoever of those debits that have been intro-

duced in evidence here through the medium of the

books of the Commercial National Banl^, and have

been referred to as fictitious credits and debits of

that bank. I did not know that they were included,

any one of them, in this report to the Comptroller

of the Currency. Nor any of those reports; at-

testing those reports had always been a mere mat-

ter of form and we would sign as the officer in

charge would ask us to place our signature on those

reports. I do not think it would be possible to tell

from a mere inspection of those reports that those

fictitious items were in there. That is my signa-

ture on the Government's Exhibit No. 63, which you

show me. There is no difference in that, the circum-

stances under which that was signed, than in rela-

tion to those that I have just testified to specifically.

On the 18th of September, I was not in Great Falls,

on the date designated in the certificate, but this
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is my signature. And, I did not know that the re-

ports were not correct, because I had all confidence

[207—140] in the men in the bank that had charge

of the reports. I never did have anything to do

personally with the preparation of the report itself.

My signature is not on this Government Exhibit No.

59, which you show me. Neither is my signature

on the Plaintiff's Exhibit No. 61.

Owing to the condition of the Commercial Na-

tional Bank, in February, 1922, a change was made

in the executive force in the bank. We made

arrangements to have Mr. Carlson come up to

manage the bank. Mr. Carlson is the same man who

was on the stand here yesterday.

Q. Why?
Mr. SLATTERY.—Just a moment; that is ob-

jected to as incompetent, irrelevant and immaterial,

and not illustrating any issue involved in this

prosecution.

The CO'URT.—Sustained. The fact about it is

enough.

WITNESS.—(Continuing.) Mr. R. B. Noble

was his immediate predecessor. Mr. Carlson was

selected to fill the oifice of vice-president and

manager, to take Mr. Noble's place. His duties

were incorporated in a contract, and I have the

original contract; I believe it is in our files.

Q. And was there correspondence leading up to

the contract *?

Mr. SLATTERY.—If the Court please, I object

to this line of interrogation, upon the grounds it
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is incompetent, irrelevant and immaterial; it does

not make any difference who was in charge of

that bank, so far as the state of this evidence

is concerned.

Judge SMITH.—If your Honor please, at this

stage of [208—141] the proceedings, I presume

it would be rather hard for your Honor to rule, but

at any rate, we can't offer it until we get in some

of the preliminaries.

The COURT.—What is the object of this?

Judge SMITH.—I want to show that Mr. Carlson

w^as the man in the bank; that he was the manager

over the books and employees and everything else

in connection with it, and that he is the man that

is responsible for the entries that were made in

that book after the 1st of February, 1922.

The COURT.—I think it already appears that

he was the manager of the bank after that time and

had control and supervision of it. The objection

will be sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) I know the signa-

tures on Defendants' Exhibit No. 79, which you

show me. It is the signature of Mr. 0. A. Carlson,

and the balance of the signatures, are my signature,

and the signature of Mr. Noble and not the signa-

ture of Mr. L. H. Hamilton, but L. H. Hamilton

by myself, as his attorney.

Judo-e SMITH.—I offer Defendants' Exhibit 79 in
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evidence, being the contract of employment of Mr.

O. A. Carlson with the bank.

Mr. SLATTERY.—To which the Government ob-

jects upon the grounds it is incompetent, irrelevant

and immaterial; no foundation whatsoever laid for

it, and it does not illustrate any issue involved in

the prosecution.

The COURT.—I can't see any connection between

the contract and the prosecution in this case. The

objection is sustained. [209^—142]

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Defendants' Exhibit No. 79 is as follows, to wit:

Defendants* Exhibit No. 79.

''THIS AGREEMENT, Made and entered into

this 20th day of January, 1922, by and between O. A.

Carlson of Helena, Montana, as first party, and

L. H. Hamilton, Julius Peters and R. B. Noble,

all of Great Falls, Montana, as second parties,

WITNESSETH:
(1) WHEREAS, second parties hereto are

owners and holders of a large part of the capital

stock in Commercial National Bank of Great Falls,

Montana, and are otherwise interested in the wel-

fare and success of said Bank, and to that end

desire that the services of the first party as its

active Manager and Vice-President shall be avail-

able to said Bank; and

(2) WHEREAS, in consideration of the guar-

antee of salary and other emoluments hereinafter
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recited, first party is willing and desirous of under-

taking said employment and services as Vice-Presi-

dent and active Manager of said Bank as a going

concern

:

(3) NOW, THEREFORE, in consideration of

the premises and of the mutual covenants and

agreements by and betv^een the respective parties

hereto, and the to be expected faithful performance

thereof, the parties hereto do hereby agree as fol-

loAvs, to v^it:

(4) First party agrees to accept said employ-

ment as active Manager of said Commercial National

Bank at Great Falls, Montana, with the title of

Vice-President, and to devote his time and attention

diligently and exclusively during the customary

working hours in such employment to the affairs

and business of said Bank, for the period of three

years from and after February 1, 1922 (unless pre-

vented by sickness, death or other physical dis-

ability on his part), at a salary of Seventy-five

Hundred Dollars ($7,500.00) per year, to be paid

by said Bank, in twelve equal monthly installments

annually.

(5) Second parties do jointly and severally

guarantee the payment to first party of said Seventy-

five Hundred Dollars per annum in installments

and as and when due as aforesaid, for said full

period of three years, and whether said Bank shall

avail itself of first party's services or not; and in

event said Bank shall through its suspension of

business or otherwise, fail to make such pajTiients,

or any part thereof, to first party as and when
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specified herein, then second parties do hereby

jointly and severally promise and agree to pay to

first party such sum and sums so in default within

ten days after their respective due dates as herein

specified; provided, that if first party shall be

prevented, by his own personal illness, death or

other physical disability, from performing said

service when required by said Bank, then second

parties shall not be obligated to pay said salary for

such portion of time as first party may be prevented

from performance solely by his own physical disa-

bility as aforesaid.

(6) In addition to the foregoing, second parties

jointly and severally agree and promise to pay to

first party the sum of Five Thousand Dollars

($5,000.00) in cash money, without interest, one

thousand thereof due and payable April 1, 1922,

One thousand dollars thereof due and payable May

1, 1922, One Thousand Dollars thereof due and

payable June 1, 1922, and the balance of Two Thous-

and Dollars due and payable July 1, 1922.

(7) Second parties do further jointly and sever-

ally agree to assign and transfer, or cause to be

assigned and transferred to first party on or before

said 1st day of March, 1922, fifty (50) shares of

the fully paid capital stock of said Commercial

National Bank (in five certificates of 10 shares

each) as his own property absolutely, and to hold

first party free and harmless against all assessments,

obligations and penalties incident to the ownership

of said stock accruing during the period of three

years from and after the date of this agreement.
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(8) Second parties do hereby give and grant

to first party the option, right and privilege of

purchasing from second parties twenty-five hundred

(2500) shares of the fully paid capital stock of

Homestake Oil Company (a Montana corporation)

at any time during the period of three years from

and after the date of this instrument for the sum

of One Dollar ($1.00) per share in cash, and for

the purpose of complying with this opinion second

parties shall upon execution of this instrument de-

posit said twenty-five hundred (2500) shares of

Homestake Oil Company stock in escrow with said

Bank, with escrow directions in conformity with

the terms of this Clause (8) of this agreement.

(9) The reasonable expense incurred by first

party in packing, crating, and transporting his

household goods and furniture from Helena, Mon-

tana, to a house at Great Falls, Montana, incident

to his transfer of residence from Helena to Great

Falls, shall be borne and paid by second parties.

IN WITNESS WHE'EEOF, the parties hereto

have herein subscribed their names, the day and year

in this instrument first above written.

0. A. CARLSON,
First Party.

L. H. HAMILTON.
By JULIUS C. PETEES,

His Attorney.

JULIUS C. PETEES,
E. B. NOBLE,

Second Parties." [210^143]
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WITNESS.—(Continuing.) On the 27th day of

February, 1922, I was ill at home, at my residence

in Great Falls; I had been sick for five days, and

Dr. Oleason, of the firm of doctors, Durin, Porter,

Gleason & Haffter, I think, attended me.

Q. Can you tell us whether or not, or what the

fact is as to whether or not Mr. Carlson made a

thorough examination of the Commercial National

Bank before he considered to have any contractual

relations with you?

Mr. SLATTERY.—Objected to upon the grounds

it is incompetent, irrelevant and immaterial, and

calls for a conclusion.

The COURT.—I think so; we are not engaged in

investigating anything except the issues involved

in these indictments. Objection sustained.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Cross-examination.

(By Mr. SLATTERY.)
I am admitted to the bar of the federal court here,

and also admitted to the bar of the State of Montana,

and have been practicing law since 1910. In addi-

tion to being engaged in the banking business to

some extent, I have also recently been engaged in

the oil business and still am. I am connected with

the Homestake Oil Company and the Homestake

Exploration Company. I stated that I was out of

the city about three-fourths of the time in 1922. I

tried to attend the meetings of the Board of Di-

rectors of the Commercial National Bank during
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the year, whenever I was in town. I could not

recall that I attended the metings of that board

on the 10th of January, 17th of January and 25th

of January. [211—144] 1922, I was present at

a great number of these meetings. My attention

being called to the minutes of the directors of the

bank as of the 10th of January, 1922, I believe I

was present at that time. I haven't had an op-

portunit}^ to examine those minutes. I never saw

the minutes. That is my signature there. I

signed that. I didn't know it was as chairman

of that meeting, but it shows "Chairman" under

my name there, and that was on the 10th of Janu-

ary. And again on the 17th of January I signed

the minutes of the Board of Directors' meeting as

chairman.

Q. (By Mr. SLATTERY.) Again on the 25th of

January, 1922, weren't you present at the di-

rectors' meeting? A. Yes, sir.

Q. And as a matter of fact you had a thirty-five

hundred dollar note renewed at that time, did you

not?

Judge SMITH.—That is objected to as irrele-

vant and immaterial.

Mr. SLATTERY.—This is for the purpose of

showing his connection with the bank and his

knowledge of the affairs.

Judge SMITH.—He admits that he was at the

meeting and that is the only thing that he is per-

mitted to cross-examine him about.

The COURT.—He may ask. Overruled.
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(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

Q. Isn't that a fact?

A. Yes, sir; I was at these meetings.

Q. Well, I say, you approved a renewal of a loan

of thirty-five hundred dollars to yourself, did you

not at that time*?

A. I never approved the loans. The loans of

[212—145] the officers were approved by officers

other than those that were receiving the loans.

WITNESS.—(Continuing.) I had to borrow

money from the bank from time to time. On the

25th of January, 1922, I was again elected or re-

tained as attorney for the bank for the ensuing

year. That is myself, J. C. Peters, of the firm of

Peters and Smith. On the third day of February,

1922, 1 was also present at the meeting of the Board

;

that was the day that Mr. Carlson met with us the

first time, I think. I believe I was present on the

14th of February at the meeting of the Board of

Directors of the Bank. On that occasion, it is a

fact that a loan for the previous month to myself,

a new loan for the sum of $4,000.00', was reported

to the Board; we had constant transactions of loans

and credits. It is a fact that I got a new loan of

$4,000.00 in January, 1922; and A. O. Peters, a new

loan of $10,000.00, and the Noble Mercantile Com-

pany a new loan of $15,000.00. Again on the 6th

of March, I was present at. a meeting of the Board

of Directors. I believe I was present on the 11th

day of April, 1922, at the meeting of the Board of
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Directors, but I would have to refresh my memory
from the books. I could not say for certain. I

believe I was present again on the 18th of May,

at a meeting of the Board of Directors. I was

present on the 22d of May, and again on the 30th

of May I was present at the meeting of the Board.

On the 5th of June, the 10th of June, the 1st of Au-

gust, and again on the 22d day of August, 1922, I at-

tended the meetings of the Board of Directors. I be-

lieve I had returned on the 20th of September, 1922.

I know I was away on the 15th. I stated in my
direct examination that I was not in Great Falls

on the 20th of September, but that does not refresh

my memory [213—146] because some of these meet-

ings were held just at my convenience, at any time

I was in town, the}^ would hold a meeting, possibly

a postponed meeting. As near as I recall, I was

present at the meeting on the 26th of September,

1922. And again on the 30th of September, 1922,

I was in town at that time. And again on the 2d of

October, and on the 4th of October, 1922, 1 attended

the meeting. The fact that I was present there

on all of those occasions, only indicates the days

that I was there. I was in and out. I was not

away on periods longer than two or three weeks

at a time. I was not sufficiently familiar with the

affairs of the bank in December, 1921, when the

American Bank closed, to desire to make arrange-

ments to have liquid reserve for the bank, the Com-

mercial National Bank ; I was acquainted to the ex-

tent that the conditions were reported to me ; I never
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made a personal examination of the bank but once.

Mr. Noble and I were very much alarmed at that

time, because of the closing of the American Bank

& Trust Company. The reserve of the Commercial

National Bank at that time was not as low as it

now appears. I was under the impression that we
had a greater reserve then than we actually had. We
were not sufficiently apprehensive that we felt the

necessity of increasing the reserve; it was on ac-

count of the increasing necessity that existed. By
reserve, we meant cash available. We did not

want any frozen assets. We wanted money that

we could use. As to applying to any bank for

money which we could not use, to make a loan that

would not be available for a ready asset, we

naturally could not expect to use all the money,

because that is what our reserve consists of, money

that we are not using. But, we wanted to have

a large amount of reserve available, of course. We
either wanted money in the bank that we could

use to pay depositors, if they [214—147] called

for it, or money in other banks that we could draw

on. As to whether we wanted money for the pur-

pose of boosting the condition at the call, I don't

believe I could answer that question yes or no.

Q. You are a lawyer and a banker?

A. I can't answer the question as it should be

answered in my own way of thinking.

Mr. SLATTERY.—I think he can answer that

yes or no, if the Court please.
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The DO'URT.—You may answer yes or no, if you

can, and explain.

WITNESS.—(Continuing.) Well, you use a

phrase that I 'believe is unfair. We wanted to

make the best impression possible, and also have

the cash available to take care of any emergency

that might arise. By making the best impression

possible, I mean that in the report that would go

to the Comptroller of the Currency in about the

latter part of that month, we wanted the report

to show to the Comptroller that we had a good re-

serve; I wanted to show that we had strength. We
wanted the report, for the Comptroller of the Cur-

rency to understand that from the figures that

would be set up in response to the call the latter

part of December; I wanted that appearance to be

supported in fact. Not only for the Comptroller

to be satisfied with the condition of the bank, but

also to meet the impending emergency by having

cash available to pay the depositors. Referring to

Plaintiff's Exhibit No. 1, the letter which I wrote

to Mr. Hansen, after referring to the closing of the

American Bank, I said, "However, Mr. Noble and I

have been in close conference during the past week,

and we have taken into consideration every angle,

and we believe [215—148] there is no occasion

for any alarm, but we do think we should show a

strong statement for the next call, and Mr. Noble

would like to have you use your joint note for this

purpose and place same to the credit of the Com-

mercial National Bank. We, of course, do not con-
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template using any part of it and expect to take

the note up at maturity." That is just exactly what

I meant, because while we would not be using that

particular reserve, we might be obliged to draw on

the cash we had at some other point; in other

words, I wanted to indicate to him that so far as

either occasion was concerned we probably would

not draw upon that amount. It was not our

promise not to use it. I did not say promise; we
did not contemplate, and I did not think we neces-

sarily would have to call on every cent of reserve.

We aimed to keep a twenty-five per cent reserve,

and not draw down below that if possible. I did

not know that if the loan had been made by the

First National Bank of St. Paul that thereby we
could have made a better report to the Comptroller

of the Currency. It would also give us opportunity

to use cash that we now had in the bank or at other

correspondents for reserve. I did not have the

report of the comptroller so much in mind as to im-

prove our situation. I had reference to the pro-

posed call, that would be the first pulblic appear-

ance of our condition. I didn't have it in mind

necessarily for the call, but I wanted to have the

thing as strong from that time during the crisis

as possible. By the language, "We should show

a strong statement for the next call," I meant what-

ever call would next follow. I don't know which call,

whenever it came. As to whether I believed then

that the December call was about to come up, I

was not as well informed on [216—149] those

I
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matters as I am learning to-day. As to whether I

believed then that the December call was about to

come up, I knew that we would have a call within a

reasonable period of time. That is not the reason

that I wrote that letter. I did not think there was

anything wrong about this method; I thought it

A\as an absolutely legitimate transaction, and one

that I still think to-day is an absolutely legitimate

transaction. As to the language I used in that

letter, "Ordinarily I would not approve of this

method," ordinarily we would borrow money di-

rectly from the First National Bank, give a certifi-

cate of deposit, or give a note by the Commer-

cial National Bank to the First National Bank

of St. Paul, but under those conditions I was

willing to borrow the money personally and place

it to the credit of the Commercial National Bank,

and further straighten the condition of the bank.

In other words, to borrow money personally and

make it our bills payable would make it an obliga-

tion of the bank. In this way, I was putting up my
personal note, which was absolutely good, and help-

ing in this crisis. You understand me to say that

if the Commercial National Bank had received

credit on my note, the bank would not have owed

me anything. They would not owe me. I don't

think they would. The difference in getting the

money from me on my personal note and getting

the money from the First National Bank is, I was

borrowing money and depositing it just like I have

other money in the bank. I was not putting it in
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my deposit; I was asking it to be put to the credit

of the bank. I wanted the bank to have the pro-

ceeds of that note. If the bank got the $50,000.00,

it would not get it from me as a gift. It would be

as a deposit, like every other depositor. If I de-

posited it [217—150] there, then the relation of

debtor and creditor would exist between me and

the bank, and the bank would then owe me $50,-

000.00. It would not increase the bills payable

of the bank; it would become a part of the deposits

and I would share in the assets of the bank like

any other depositor would. I received that letter

back from Mr. Hansen, in which the loan was ab-

solutely refused. I did not know that two or three

days after the 14th of December, and I did not

know that before the 19th of December, when the

entries were made. The reason I didn't, was be-

cause I did not get the letter; the letter did not

come to my attention, as I stated before, until some

time in January, when I returned from Denver. I

was not around Great Falls around Christmas in

1921. I testified that I went to Portland to see Mr.

Skinner right after the first—I mean one or two

days after Christmas. When I left Grreat Falls in

December, I say it was either the day following

Christmas or two days after Christmas. I was in

Oreat Falls here between the 14th of December

and Christmas. I do not know why I did not re-

ceive this letter; I did not receive it. I said I do

not know why I did not receive it. As to whether

or not we would go ahead and cause the entries to
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be made on the books unless we had been author-

ized by the St. Paul bank, I never did cause any

entries to be made whatsoever. I was still very

solicitous about the condition of the bank; very

much so. Not only between the 14th of December

and about Christmas, when I left, but all the while.

In that period of time, I did not telegraph the First

National Bank of St. Paul or further communicate

with them to find out why [218—151] they

would not make the loan. Up until the time I left

here about Christmas, about 1921, I did not know
whether or not the condition of this bank had been

improved to any extent by virtue of the letter I had

written to Mr. Hansen. I did not make any in-

quiry of Mr. Noble or of any of the other directors.

As to conferring with Mr. Noble just before I wrote

this letter to Mr. Hansen, I believe that we were to-

gether quite frequently during that week follow-

ing the closing of the American Bank, yes, sir. I

sent Mr. Noble's note and my own note down to the

bank. We were working together on this proposi-

tion. We had a common purpose in regard to this

thing. We were trying to make this loan. I don't

know what you mean by working together; I was
w^orking for the bank. Mr. Noble w^as w^orking for

the bank. We were w^orking for the bank, sepa-

rately or together; every way that we could. As
to whether we both signed the same note that went

to the First National Bank of St. Paul, I think he

endorsed the note that I signed; I endorsed the

note that he sent to Mr. Alward, I think. He told



262 Robert B. Noble and Julius C. Peters

(Testimony of Julius C. Peters.)

me that he was going to try to get a loan from Mr.

Alward. I do not know that he said that; he said

he was going to make arrangements with Mr. Al-

ward for the loan. He told me at that same time

that he was going to send a note to the Tacoma

Bank for $50,000.00. I am sure I did not read to

him the letter that I wrote. I wrote the letter up

at the office and sent it out. I believe this letter

that I wrote to Mr. Skinner dated December 19,

1921, is misdated. I believe it does mean Decem-

ber 9th. I think the stenographer made that mis-

take. I think I wrote those letters to Mr. Hansen

and to Mr. Skinner at the same time. I enclosed a

note also to Mr. Skinner. I believe it [219^—152]

was endorsed by Mr. Noble; I would not be sure.

That would make them three $50,000.00 notes out-

standing, or signed by myself and Mr. Noble.

Well, I would not be sure of the one to Mr. Skinner,

because I did that on my own initiative. I am not

so sure that I did tell Mr. Noble that I was going

to do it, because I had no particular reason to think

Mr. Skinner would do it. I found out on the 13th

of December that I could not get the loan. Going

back to the letter, the sentence, ''Have been in close

touch with Bob during this period, and in discuss-

ing our affairs we have reached the conclusion that

it is of utmost importance to show the strongest

statement possible for the next call, which will

probably be made during the latter part of the

month," does refresh my memory as to whether or

not it was the conclusion of both myself and the de-
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fendant Noble that it was of the utmost importance

that I should show a strong statement at the forth-

coming call. As to whether or not that was the

opinion of both of us at that time, I don't know
what his opinion was. My opinion was that we

wanted to get ourselves in just as good shape as

possible. In that letter, where I said, "If you can,

we should like to have you place to the credit of the

bank, the proceeds of our note for $50,000.00, which

we enclose," I meant by, "our," presumably, Mr.

Noble and myself. By saying, "We enclose," I

don't know who I meant by, "We." It is an ex-

pression I quite frequently use, instead of "I."

As to whether or not it is sort of an editorial "we,"

I don't know, but I dislike using the word "I."

After referring to the proceeds of the note, in that

letter, "Which we of course would not make any

fiu'ther use of and would be liquidated at the date

of maturity," I meant that we would have reserve

available to either show that it [220—153] was

twenty-five or thirty-five or forty-five per cent,

reserve, whatever it happened to be, for the same

reason as I said before, that you never use all the

money you have on reserve. I knew about this

other bank closing. By saying that we would not

make any further use of the proceeds, I meant the

use that you would ordinarily make of any money

that you borrow. As to the particular use, until

such time as our condition would again improve.

Used for the benefit of the bank. It was not the

understanding that simply during the period of the
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call, that is, a short time before and a short time

afterwards, to have the books of the Commercial

National Bank show what appeared to be an ab-

solutely good loan, or, in this instance, the First

National Bank of Portland, whereas it was dis-

tinctly understood on my part and the part of Mr.

Noble, that under no circiunstances would we draw

any of that money or could we draw any of that

money from the Northwestern National Bank of

Portland. By saying that we would not make any

further use of it, I meant this, that on account of

the closing of the American National Bank, there

was a flurry. They were shifting their accounts,

taking it out of our bank and depositing it in an-

other and from our into some other bank, perhaps,

and we thought it was a temporary condition and

just as soon as people would quiet down they would

again return to their normal method of doing busi-

ness, and that the deposits would again pick up

and that is what I meant by temporary loan. I

did not think the people were very much disturbed,

athough we were apprehensive, of course. By say-

ing in this letter, "Which we, of course, would not

make any further use of," certainly we did not ex-

pect to make any further use of it. I said we did not

contemplate using it, I think. I did say that in

the other [221—154] letter, I think, if I did not

in this one. I would like to see that letter. I

have not seen it. I would like to read all the

letter. (Witness reading letter.) Yes, sir, I re-

ferred to it there as being an emergency. You are
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talking about, "Which we, of course, would make

no further use of," and. it is not a fact that the only

use we would have made of it was to have it re-

flected on the books of the Commercial National

Bank; it would be a part of our reserve there. It

would be what we call a liquid asset. It would be

one which we could draw against and pay to tJie

depositors; if Mr. Skinner had made that loan to

us, it would have been available for the purpose of

paying on any account the bank owed. Mr. Skin-

ner did not make the loan to us. I don 't know any-

thing about those two banks being credited back with

the $50,000,00 about three weeks later. But the Bank
of Tacoma, I know it now, yes. As to my knowing

it then that this $100,000.00 was credited back to

those two banks three weeks later, I never knew
anything about the charges or credits at any time.

I assumed that when I sent those notes out, that

when they were credited that the bank would be

advised in the usual course of business. I did not

know what method they had of advising or credit-

ing, or the ways of handling the book transactions.

I say, when the loan was made, tiiat the Commercial

National Bank would be advised of the credit. I

did not know at that time that the loan was not

made. I did know on the 13th of December. I

took that telegram down to the bank. At that time

I knew there would not be any loan made. I took

that telegTam down to the bank and left it there. At

that time I made an effort, to get $50,000.00 from

some other bank. I went [222—155] to Denver and
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got $50,000.00 and deposited it in the bank. That

was in the fore part of January. In December,

as soon as I found out this was not available, I did

get some other money in January, from Denver,

and placed it on deposit in the bank. I did not

find out about not getting the $50,000.00 from St.

Paul, until I returned from Denver. I don't know
that I found out that our bank then was still in a

condition where it needed reserve; I don't know
that I found out the particular condition of the

bank. I was making every effort to get as much
cash as possible. I did not ask Mr. Noble if he

had been able to secure the loan on the joint note

of myself and himself which he had sent to Mr.

Alward, and I was not advised about it until some

time after I returned from Denver, when I told

him that Mark Skinner would not let us have the

money, and that the First National Bank had re-

fused to give us that credit. We discussed that,

probably, on account of the closing of the American

National Bank, they felt differently towards us

than during normal times. I don't think that Mr.

Noble and I discussed, during December, after we
sent these letters, whether or not the loans had

been made. I don't think I did. I am sure. I

did not ask Mr. Noble whether or not he had got-

ten a favorable answer to his letter to Mr. Alward,

as to whether a loan would be made. I did not ask

him about it; not that I remember. As to whether

I knew that our bank over here had no authority or

right to charge either of those banks with those
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loans until they had been authorized, I did not

know that they had been charged. I did not sign

notes later on for that $100,000.00 so-called loan

by the Northwestern National Bank of Portland.

I did not sign notes for the so-called loan in June,

nor in September. [223^—156] I did not discuss

the condition of the bank with Mr. Noble after that.

I did not discuss it; after Mr. Carlson came, I felt

very much relieved.

Mr. SLATTERY.—I move to strike that as not

responsive, if the Court please, and as a self-serving

declaration.

The COURT.—His answer was sufficient, without

his reasons. The motion is granted.

WITNESS.— (Continuing.) After Christmas of

1921, I did discuss the condition of the bank with

Mr. Noble. As to whether Mr. Noble attended

these meetings that I attended as a director, he at-

tended some of them during January; we met a

number of times. He was inactive after Mr. Carlson

came. I believe he is still president of the West
Side State Bank, and has been such president for

quite a number of years. I believe he was con-

nected with the Commercial National Bank before,

when it was a state bank. I was not a director of

the Commercial National Bank before it was a na-

tional bank; I was a shareholder, I believe. If I

am not mistaken, I believe I owned about one hun-

dred and eighty shares of stock at the time the bank

closed. Mr. Noble was also a small stockholder.

It is true that I said that I never looked at my
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montlily statements, copies of my monthly state-

ments from the bank, until after the indictment was

returned. I would not say that it was on account of

my being so busy that I did not look at the condi-

tion of my bank account, but I have never had the

habit of looking after details very much. I would

not say that I knew that my account with the bank,

my ledger account, showed on the 13th of January,

1922, that I was overdrawn $1,023.96; I had oc-

casional overdrafts. I did not know that my over-

draft continued until the [224—157] 24th of

January that year. I was probably advised of it,

but I corrected it just as quickly as it was brought

to my attention. I corrected it as soon as it was

brought to my notice. I do not know that I knew

that again on the 14th of February that I was again

overdrawn. My checking account may have been

overdrawn, but I had on deposit all the way from

$40,000.00 down to $14,000.00 or $15,000.00 at the

date the bank closed. On my checking account,

the account showed that at the time the bank closed,

I was overdrawn $919.73. On my certificate of de-

posit, I had over $16,000.00 on deposit. It is prob-

ably correct that on the 3d of October, the day

before the bank closed, I had to my credit in there,

$1,754.58. I did not draw out about $2,600.00.

That is checks that were issued and did not come in.

I did not draw out a cent. I did not notice these

large deposits like $50,000.00 to my credit, on the

19th of December, 1921. I never saw that ledger

sheet. The young lady who was looking after my
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bank affairs did not call my attention to it when I

came back. On the 9th of February, I did not

notice that $50,000.00 was drawn out; I did not

know anything about it. I did not know that I

was credited with a deposit on the 27th day of Feb-

ruary, 1922, of $100,000.00; that is all unknown to

me. Miss Larson did not call my attention to these

huge sums, nor the withdrawal of them. I do not

happen to have my monthly statements with me.

I think the slips or checks, that took these huge

items out of my account, are at the office. I did not,

on the 27th of April, 1922, make the deposit of

$75,000.00 that is shown in my entr}^ I did not

draw out the $75,000.00 shown on the 11th of May

;

T did not have anything to do with any of those

items referred [225^—158] to. I did not know

until after the indictment, that between the 19th of

December, 1921, and the 20th day of September,

1922, not quite a year—ten months—that there had

been put into my account something like $350,000.00

in the shape of deposits and the same amount

checked out; I did not know anything about it. I

do not think it is a fact that my borrowings at the

bank increased as the bank grew weaker. I don't

believe that is true. The bank did grow weaker

as it approached the 4th of October, 1922. In the

report for December 31, 1921, and according to my
recollection, I think it is correct that I owed the

Commercial National Bank $17,091.99. As an ad-

ditional liability as a guarantor, individual or firm,

by endorsement of $47,949.50; I endorsed various
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notes. It is probably true that my personal lia-

bility to the bank was $17,091.99. On the next re-

port, Exhibit No. 60, for the 10th of March, 1922,

it is undoubtedly a correct statement of the loans,

that I owed the bank directly $13,691.00. And, as

a guarantor, $48,949.50. Yes, I signed that report

myself, but that is just a matter of form, signing

those reports. I am not sure that I signed as a

director of that bank reports to the Comptroller of

the Currency in blank. It is my impression that I

testified on direct examination that I did sign re-

ports to the Comptroller of the Currency in blank.

I did so testify. My recollection about it now is

that I left on the 8th of March, and that is dated

the 17th of March, and I could not have been here

on the date of that certificate. My best recollection

is that I did sign a report to the Comptroller of the

Currency in blank; Mr. Carlson gave me a blank

to sign. In the report of May 5, 1922, Exhibit No.

61, I owed the bank as a direct [22i6—159] lia-

bility $13,691.00, and, as a guarantor, $48,949.50.

I also signed that report to the Comptroller. As

to whether I signed that in blank, or knew what I

was signing, I was here on that date, I am sure.

As to whether I knew what I was signing that time,

I never knew what I was signing, because we take

those reports on the assumption that they are cor-

rect, and the attestation is merely a matter of form.

I say that as a lawyer, it is merely a matter of

form, and those reports call for the condition to the

time that you have any time to examine them, for
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instance, they ask for a condition as to a date prior,

and you could not satisfy yourself as to the correct-

ness of that statement if you wanted to, because you

have no opportunity to examine the records at the

time you sign that report. I know that the report

to the Comptroller of the Currency is taken from

the trial balance of the daily statement book. I

said that I know that. I know that if the Comp-

troller of the Currency should call to-night for a

report of the condition of the bank for any one day

in the year before it closed, that I could take it

right off of this book. That is a fact. That is

where anybody gets it from, and I always believed

that they made an exact copy of the transcript, as

it appeared that day, and I don't know whether

the entries were correct. For instance, the mere

fact that the First National Bank owed us $100,-

000.00, would not make it a fact ; I only signed what

would appear from the trial balance. The report

to the Comptroller for June, in 1922, that is my
signature on there, but I would just like to see the

date on that. This is the 6th of September, signed

on the 6th day of September. I don't know that it

is a corrected report; I have forgotten about that.

Mr. Carlson asked me to sign that, and I signed it.

[227—160] It calls for the report of the condition

of the bank on June 30, 1922, and I signed it. At
that time my direct indebtedness to the bank was

$18,916.00; I had not borrowed any additional

money. The record speaks for itself on that. I

don't dispute it. And, my guarantor's liability was
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$48,949.50. That is my signature on the last re-

port of the condition of the bank that was made,

for September 15, 1922. That is my signature; I

did not know what it contained. I said I signed

that report, whatever it is, I signed it. At that

time, that is, on the 15th day of September, 1922,

seventeen days before the bank closed, I then owed

the bank the sum of $18,316.99, my own personal

liability, and as a guarantor $48,949.50. Yes; that

is correct.

Q. Do you know of a man by the name of Fred

W. Haneman? A. What is that?

Q. Do you know a man by the name of Fred W.
Haneman? A. No; I do not believe I do.

Q. Janitor for the Great Falls Tribune ?

A. Oh, I believe I do; yes, sir.

Q. He was a depositor there in the Commercial

Kational Bank before it closed its doors, wasn't he"?

A. As far as I know I believe he was
;
yes, sir.

Q. Do you know a short time before the bank

closed its doors, being present at a conversation

between himself and the defendant Noble *?

A. What was that? Do I remember being

present ?

Q. Yes.

A. No; I remember something about it; I don't

know what it was.

Q. Well, to refresh your recollection, do you recall

that this man, who was an elderly man, drew most

of his [228'—161] deposits from the Commercial

National Bank and was called over into the bank

I
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by the defendant Noble, and in your presence, both

you and the defendant Noble, and in the presence

of each other, told Mr. Haneman that if he did not

put his money back into the bank which he had

drawn out that you would see that he was dis-

charged, or words to that effect '^

A. No, sir; I have nothing

—

Q. And do you recall the occasion of his being

in the bank in the presence of yourself and Mr.

Noble? A. Shortly before the bank closed?

Q. Some time prior to the closing?

A. No, sir; I do not.

C^. Well, do you remember seeing him in tht

bank and his being there and having a conversation

with yourself and Mr. Noble?

A. I remember his calling at the bank; I think

that was early in the year, as I recall that was

during the time of the closing of the American Bank
and Trust Company.

Q. All right. You remember his being in the

bank? A. Yes, sir.

Q. And do you now recall that he had drawn out

his account?

Judge SMITH.—I object to that as irrelevant

and immaterial to this matter.

A. I don't know anything about it.

The COURT.—Just a minute.

A. I don't know anything about it.

The CO'URT.—^Well, this is cross-examination.

Counsel says he will make it good. If he does not, it

will be stricken out. [229—162]
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(Question and answer read.)

Q. You don't know a thing about it?

A. No, sir.

Q. Do you recall that that matter was discussed

by yourself and Mr. Noble?

A. I did not discuss it with Mr. Noble.

Q. Was it discussed in your presence by Mr.

Noble?

Mr. SMITH.—I object to that as incompetent,

irrelevant and immaterial.

The COURT.—Overruled.
A. I remember the gentleman being there. As

I recall, he apologized for drawing out his account

and wanted to square himself, or something like

that; I don't remember what it was. My memory
is that he was working for the ''Tribune" and Mr.

Wordem had probably mentioned it to him, or some-

thing like that; I do not recall the conversation.

Q. As I understand, you deny that at this time,

you did not threaten this man?
A. I did not threaten anybody.

Mr. SLATTEEY.—I move to strike that out as

not responsive to the question.

Judge SMITH.—I move to strike out the question

as not proper cross-examination.

The COURT.—The latter part of the answer

will be stricken. The motion to strike the question

is denied.

Q. Do you remember on this occasion if Mr.

Noble in your presence told this man in effect that

he would get his job taken away from him at the
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'' Tribune" if he did not put his money back in the

bank? A. No, sir; I do not remember that.

Q. You do not remember that?

A. I do not think that is a fact; no, sir. [230

—

163]

Mr. SLATTERY.—I move to strike that out as

a self-serving declaration, that he thinks that is not

a fact.

The COURT.—It may be stricken.

Judge SMITH.—Now, I move to strike out all

this testimony in relation to this man Haneman, on

the ground that it is incompetent, irrelevant and

immaterial, and does not serve to illustrate any is-

sues in this case, and would not even if the witness

had admitted it or had denied it and could be con-

tradicted.

Mr. SLATTERY.—I resist the motion, if the

Court please, because it goes to show the animus of

the defendants, both of them toward the bank; I

have laid it for the purpose of impeaching both of

them in respect to their knowledge of the condition

of the bank.

The COURT.—The motion is denied.

Mr. SPEER.—If the Court please, you will

notice that there is no date tixed, as to the time.

The COURT.—That is quite true, but there was

no objection upon that ground. The motion is

denied.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)
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Redirect Examination.

(By Judge SMITH.)

At the time the bank closed, I had credit there,

directly^ and indirectly, over which I had control,

about $65,000.00

Witness excused.

Testimony of M. H. George, for Defendants.

Whereupon M. H. GEORGE, called and sworn

as a witness on behalf of the defendants, testified

as follows: [231—164]

Direct Examination.

(By Mr. EICKEMEYER.)
My name is M. H. George; I live in Great Falls,

Montana, and my business or occupation is that of

an undertaker. I know Mr. Julius Peters, one of

the defendants in this action.

Q. Were you in Chicago with Mr. Peters on the

17th of March, 1922 ?

Mr. SLATTERiY.—Just a moment; that is ob-

jected to as incompetent, irrelevant and immaterial,

and not illustrative of any issue involved in this

case.

The COURT.—What is the object?

Judge SMITH.—If the Court please, they charge

him with certain entries when he was out of town.

Mr. SLATTERY.—There is no entry charged on

the 17th of March.

The COUIRT.—The date is not material; he

signed the report; the date is not material.
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Judge SMITH.—Well, there are some entries in

the bank, if your Honor please, on that date.

The COURT.—Even so, if they were made under

his direction to carry out the fictitious loans or

pretended loans, he would be responsible. But in

so far as he was in Chicago, the witness may an-

swer.

WITNESS.— (Continuing.) Mr. Peters and I

left here on the night of the 13th of March, 1922,

for the east, and we were away all the rest of that

month; we went to New York City and Washing-

ton, D. C.

No cross-examination.

Witness excused.

Testimony of A. L. Gleason, for Defendants.

Whereupon A. L. GLEASON, called and sworn

as a witness on behalf of the defendants, testified

as follows: [232—165]

Direct Examination.

(By Mr. EICKEMEYER.)
My name is A. L. Gleason ; My occupation or pro-

fession is that of a physician; I am practicing in

Great Falls, Montana, and was during the year

1922. I was attending Mr. Julius C. Peters, one

of the defendants in this action, on or about the

27th day of February, 1922, at his house. He was

sick in bed at that time. As I remember, Mr.

Peters was in bed for two or three days, but in the
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house for two or three days more. The trouble

with him at that time, was he had influenza.

No cross-examination.

Witness excused.

Testimony of Samuel D. Largent, for Defendants.

Whereupon SAMUEL D. LARGENT, called and

sworn as a witness on behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EICKEMEYER.)
My name is Samuel D. Largent; I am a resident

of Great Falls, Montana, and have lived here for

thirty-two years. My business or occupation is that

of Superintendent of City Schools. I have been

such superintendent of city schools of Great Falls

for thirty years. I know the defendant, Julius C.

Peters, and have lived in the same community with

him for about ten or twelve years. I think I know

the general reputation of the defendant in the com-

munity in which he lives, for truth, honesty and

integrity, prior to the time of this offense here in-

volved, and that reputation is very good, as far as I

know.

No cross-examination.

Witness excused.
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Whereupon BOB GrORDON, called and sworn as

a witness on [233—166] behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EIOKEMEYER.)
My name is Bob Gordon ; I am the sheriff of Cas-

cade County, and have been sheriff of Cascade

County for three years. I have lived in Great

Falls for sixteen years. I know Mr. Julius C.

Peters, one of the defendants in this action, and

have known him for about ten years. I am, and

have been, prior to the time these indictments were

filed acquainted with the general reputation of the

defendant Julius C. Peters, in the community in

which he lives, for truth, honesty and integrity,

and that reputation is excellent.

No cross-examination.

Witness excused.

Testimony of Harry B. Mitchell, for Defendants.

Whereupon HARRY B. MITCHELL, called and

sworn as a witness on behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EICKEMEYER.)
My name is H. B. Mitchell; I have lived in Great

Falls for a little over thirty years. At this time

I am Mayor of Great Falls. I am also engaged in
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house for two or three days more. The trouble

with him at that time, was he had influenza.

No cross-examination.

Witness excused.

Testimony of Samuel D. Largent, for Defendants.

Whereupon SAMUEL D. LAEGENT, called and

sworn as a witness on behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EICKEMEYER.)
My name is Samuel D. Largent; I am a resident

of Great Falls, Montana, and have lived here for

thirty-two years. My business or occupation is that

of Superintendent of City Schools. I have been

such superintendent of city schools of Great Falls

for thirty years. I know the defendant, Julius C.

Peters, and have lived in the same community with

him for about ten or twelve years. I think I know

the general reputation of the defendant in the com-

munity in which he lives, for truth, honesty and

integrity, prior to the time of this offense here in-

volved, and that reputation is very good, as far as I

know.

No cross-examination.

Witness excused.
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Whereupon BOB GrORDON, called and sworn as

a witness on [233—166] behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EIOKEMEY'ER.)
My name is Bob Gordon ; I am the sheriff of Cas-

cade County, and have been sheriff of Cascade

County for three years. I have lived in Great

Falls for sixteen years. I know Mr. Julius C.

Peters, one of the defendants in this action, and

have known him for about ten years. I am, and

have been, prior to the time these indictments were

filed acquainted with the general reputation of the

defendant Julius C. Peters, in the community in

which he lives, for truth, honesty and integrity,

and that reputation is excellent.

No cross-examination.

Witness excused.

Testimony of Harry B. Mitchell, for Defendants.

Whereupon HARRY B. MITCHELL, called and

sworn as a witness on behalf of the defendants,

testified as follows:

Direct Examination.

(By Mr. EICKEMEYER.)
My name is H. B. Mitchell; I have lived in Great

Falls for a little over thirty years. At this time

I am Mayor of Great Falls. I am also engaged in
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the livestock and dairy business. I have known
the defendant Julius C. Peters practically ever

since he lived in Great Falls; I imagine something

like ten years. I think I am acquainted with his

reputation in the community in which he lives, up
until the time these indictments were filed, for truth,

honesty and integrity, and that reputation is good.

Cross-examination.

(By Mr. SLATTERY.)
I have not heard the evidence in this case. [23'4

—

167]

Witness excused.

Judge SMITH.—The defendant Peters has no

further testimony.

Testimony of R. B. Noble, for Defendants.

Whereupon R. F. NOBLE, one of the defendants

herein, called and sworn as a witness on behalf

of the defendants, testified as follows:

Direct Examination.

(By Mr. SPEER.)
My name is R. B. Noble; I am one of the de-

fendants in this action. I have lived in Great Falls

for about thirty years. My business is that of a

merchant. I have been in the mercantile business

for about twenty-five years. I am a married man,

and have a family of nine. My place of business

in Great Falls is on the West iSide. I was con-

nected with the Commercial National Bank as a

director, and also at one time as vice-president. I
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became vice-president along in the latter part of

1919 ; I was also a director. Some time in the year

1920, I went into the bank, that is, into the duties

of the bank and had charge of the handling of it;

Mr. Lee left in a hurry, and I took charge at that

time. [235—168] When I first went into the

bank, my duties, or line of business in the bank,

was looking after the collections. As I remember

it, Mr. Lee left the bank in October, 1920, some

time along during the month. Mr. L. H. Booker

was the cashier of the bank at that time, and he

continued to be cashier of the bank imtil February,

1922, along in the fore part of February. Mr.

Funk succeeded him as cashier. I resigned as vice-

president of the bank on February 1, 1922, and Mr.

Carlson took my place. I have not had any ex-

perience as a bookkeeper. I know very little about

keeping books. I do not keep the books of my
mercantile business. I never keep books at an^^

time. I did not have anything to do with the

keeping of the books of the Commercial National

Bank while I was in there. I did not ever give

any instructions as to how entries should be made

on those books during the time that I was in there.

When I left on February first, I did not have any

connection with the bank, except as a director.

The only times that I went back in any way, was

ever in the Commercial National Bank after I left,

and Mr. Carlson came there, was onh^ at directors'

meetings. We had a number of directors' meet-

ings, and I was there. After the first of February,
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1922, I was in the bank, outside of the directors'

meetings; I was in along in April for another mat-

ter, outside of the directors' meetings. That is the

only time that I can recall that I was ever in there.

After the first of February, there were two or three

directors' meetings held in the bank room proper,

and the others were held in Mr. L. H. Booker's

office, up on the second floor. I was in charge there,

with Mr. L. H. Booker, in December, 1921, when

the American Bank failed. After the American

Bank failed, we were looking towards the protection

of the Commercial National Bank. In reference

to that matter, I tried to borrow some money

[236—169] from Mr. Alward. Mr. Alward is the

assistant manager of the Bank of California, and

he used to be the cashier of the Commercial Na-

tional Bank. I have known Mr. Alward for seven

or eight years, and I have more or less correspond-

ence with him since the time he left here. We had

quite a number of matters in common. I said he

was connected with the Bank of California at Ta-

coma, Washington. I wrote to Mr. Alward with

reference to borrowing some money in December,

1921. Yes, I wrote Plaintiff's Exhibit No. 9, and

the purpose of writing that letter was to obtain

money. I sent a note along with that letter. Prior

to writing that letter, I had discussed the question

of borrowing money with Mr. Peters. Also with

the cashier; the cashier, of course, claimed the re-

serve was getting pretty low, and we would have to

probably borrow some somewhere else. After writ-
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ing that letter, I told Mr. Booker, the cashier, or

Mr. Funk, about what I was intending or attempt-

ing to do; I told them what I was going to try

and do. I told Mr. Booker or Mr. Funk that I

had written a letter to Mr. Alward, and enclosed a

note, signed by Mr. Peters and myself. At that

particular time, I don't think I told them anything

else. In reference to taking credit for it in the

bank, I think I told Mr. Funk to handle it in the

usual way, whichever was the proper way to handle

it. I did not at any time ever instruct Mr. Funk

to make out a deposit slip for fifty thousand dol-

lars, or any other amount, and to place it to my
credit, and charge the Tacoma National Bank. The

exact words that I used to Mr. Funk in reference

to that was to handle it in the regular course of

business, whichever was the proper way. I did not

ever tell Mr. Funk or Mr. Booker to put the charge

through the books, in the methods in which they

had, and making these various entries which have

been introduced [237—170] in evidence as ex-

hibits. On this particular item, I think it was some

ten days or two weeks after I sent this letter asking

for a letter of credit, before I got an answer back

from Mr. Alward.

Q. And I will ask you if you afterwards told Mr.

Booker or Mr. Funk about what the results were

of that correspondence?

Mr. SLATTERY.—Just a moment. I will ob-

ject to that on the ground that it is leading.

The COURT.—Sustained.
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Mr. SLATTERY.—And on the further ground

that the correspondence speaks for itself.

WITNESS.— (Continuing.) I have not the an-

swer that I received from Mr. Alward in reply to

this exhibit No. 9. It was supposed to be filed in

my files at the store, but I have not been able to

find it. I have looked for it. I have not any par-

ticular place for filing letters of that kind. I re-

member now what the answer was to that letter.

Mr. Alward said that he was sorry that he could

not make the loan just at this particular time, on

account of conditions; that they had had some

trouble there on the Coast too.

Q. Now I will ask you if at the time you wrote

that letter that you thought you would get the

credit you were asking for?

Mr. SLATTERY.—Objected to as immaterial;

the letter speaks for itself.

The COURT.—The objection is sustained. What
he may have thought is not a material matter.

What was done ; what were the actions.

Mr. SPEER.—Of course it goes to the intent,

your Honor. [238—171]

The COURT.—The objection will be sustained.

You may take your exception.

A. (By Mr. 8PEER.) Well, did you believe

at the time that you sent that letter that you would

get the credit?

Mr. SLATTERY.—The same objection.

The COURT.—Sustained.

Q. (By Mr. SPEER.) Had you had other busi-
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ness transactions with Mr. Alward prior to this

time? A. I had.

Q. And Mr. Alward knew of your financial con-

dition ?

Mr. SLATTERY.—Objected to as calling for his

conclusion, and on the further ground, it is in-

competent, irrelevant and immaterial, in view of

the refusal to make the loan.

The COURT.—Sustained.

Mr. SPEER.—Well, I am speaking of prior to

the time.

The COURT.—The objection is sustained.

WITNEiSS.— (Continuing.) I had prior to that

time written to Mr. Alward in regard to a loan.

That was along in April, 1921, I think. Plaintiff's

Exhibit No. 10 is the letter that I referred to. It

was some two or three weeks after I wrote this

letter on April 30th, before I received a reply. I

do not know where the answer to that letter is. I

have made a search for it. It was written in long-

hand. The explanation in that letter that was

written to me by [239—172] Mr. Alward, as to

whether or not he would make the loan, was that

he had been away from the bank for some two or

three weeks, and said he supposed that on account

of the long delay that we had arranged elsewhere,

more than likely, and returned the note. He also

said that he was sorry that he was not at home at

the time, to have attended to the matter, or it would

have had his attention.

Q. Was there anything in that letter to indicate
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that if lie had been there, he would not have made

the loan?

Mr. SLATTERY.—That is objected to as asking

for a conclusion.

The COURT.—^Sustained.
WITNESS.— (Continuing.) The wording of the

letter, relative to the making of the loan, he just

said on account of the long delay; that was all;

he just said on that account he returned it. After

I wrote this letter, and after I received the letter

back in December, 1921, I notified the bank, or

Funk or Booker, about having received the word

from Alward, relative to this. I did not know

at that time what entries had been made. I did

not know at any time what entries had been made

relative to that particular transaction. I heard

the testimony here last evening of Mr. Carlson.

Q. In which first he stated that he did not know

the condition of the Commercial National Bank

at the time he came over here; I will ask you if

he had made an examination of the bank prior

to the 1st day of February, 1922? A. Yes, sir.

Mr. SLATTERY.—Objected to as immaterial.

Mr. SPEER.—If the Court please, I think that

this question was asked last night, but I believe,

if the Court [240—173] will remember, that Mr.

Carlson was asked this question and he stated that

he did not. Then we would have the right, I think,

to show that he did know that.

Mr. iSLATTERY.—If the Court please, impeach-

ment on collateral matters is never allowed.
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The COURT.—There are two reasons why the

objection should be sustained. First, it is on a col-

lateral matter, then no foundation was laid as to

date, place and persons present. You were clearly

warned that that foundation was not made, which

you said you could do. You were then bound to

ask the question. The objection is sustained.

Mr. SPEER.—If the Court will pardon me,

didn't I ask the witness Carlson last night if he

did not come over here and examine the bank on

the 13th day of January, 1922?

Mr. SLATTERY.—The objection was sustained

about that.

The COURT.—^No, I am mistaken about the foun-

dation in respect to that. This is another matter,

but it is a collateral matter which is not being tried

here. It is not Carlson who is being tried ; it is this

defendant and his codefendants. The objection

will be sustained.

WITNESS.—(Continuing.) I stated that I was

in the bank about four or five days after Mr. Carl-

son came here. When Mr. Carlson came, he was

given absolute control and management of the bank.

I did not take any part at all in the management

of the bank or in giving directions of that bank

after the 15th day of February, 1922. Along in

April, 1922, Mr. Funk and Mr. Carlson were in my
place of business together. They were never there

more than once, together, that I remember of. I

think it was along in April that they were [241

—

174] there. When they came into my place of
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business, I did not have a conversation there with

Mr. Funk on that occasion. I did have a conversa-

tion with Mr. Carlson. The conversation was back

in the dry-goods department. The dry-goods de-

partment, relative to the grocery department in my
store, is at the rear of the store, about a hundred

feet from the front. There is a partial division

between the two places. During the time that I

was having this conversation with Mr. Carlson,

Mr. Funk was in the grocery department. On that

occasion I did not have any talk at all with Mr.

Funk. I did not give him any orders at any time

relative to the Commercial National Bank, on that

occasion. Mr. Funk was over there at other times,

himself. He did not ever come over there and dis-

cuss the question of reserve with me. He did not

ever show me any report of the Commercial Na-

tional Bank and discuss it with me in any way.

I did not at any time in my store notify him that I

and Julius, or myself, had made arrangements for

credit, either in the month of February, or in any

other month. I did not over the telephone at

any time notify Mr. Funk in the Commercial Na-

tional Bank that you had made arrangements for

credit to take care of the next call that was coming

up. I was not paying any attention to the call at

all after the first day of February; had no reason

to. 1 don't think I ever signed any of these reports

that went out in connection with the statement of

the bank. I do not remember even signing one on

December 31, 1921. I did not sign that report,
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Plaintiff's E^xhibit No. 63. This is the date of

September 15, 1922. I did not sign that report,

Plaintiff's Exhibit No. 62. I did not sign the

report marked Plaintiff's Exhibits Nos. 61, 60 and

number 59. I did not authorize Mr. Ray Funk, or

any other person, to make out those deposit slips,

Plaintiff's Exhibits Nos. 28, 39, 50, and 17. I did

[242—175] not ask or order Mr. Funk to make

out any other slips in connection with those five

various accounts that are mentioned, in reference

to those loans from the Bank of California at Ta-

coma, Washington. I stated that I did not have

any conversation with Mr. Funk over the telephone

relative to any credits having been obtained. Mr.

Funk never came to my store after the month of

June, 1922, or any matters pertaining to the Com-

mercial National Bank, that I remember of. I

stated that he never was over there but once with

Mr. Carlson; with the two of them together.

Cross-examination.

(By Mr. SLATTERY.)
I have not been in the banking business quite a

number of years. I have been president of the

West Side State Bank about five years ; since it w^as

organized. I think it is between four and five

years, I am still the president of that bank. Prior

to being president of that bank I was a director of

the West Side State Bank.

Q. How long have you been connected with the

West Side Bank?
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Mr. SPEER.—To which we object as being im-

material, not proper cross-examination.

Mr. SLATTERY.—To show his banking experi-

ence, if the Court please.

The COURT.—He may answer. Overruled.

(Whereupon the defendant Noble then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) Ever since it was

organized, approximately about five years, as I

remember it. 1 have been connected with the Com-

mercial National Bank for a considerably longer

period than that; ever since the Commercial was

organized. I think that was in 1914. It, [243^

—

176] I believe, became a national bank. For a

few years, while it was a state bank, I was con-

nected with it. I would say for less than a year

prior to 1914. Since 1914 and for the past ten

years I have been a director of the Commercial

National Bank. Ten years experience as a director

in that bank; ever since that, and five years ex-

perience as a director and president of the West

Side State Bank. I always made it a point to at-

tend directors' meetings at the Commercial Na-

tional Bank, particularly during the period while

I was in charge and in full control of the bank,

I endeavored to acquaint myself with its condition.

I always did try to familiarize myself with the

affairs of the bank, so as to make a good report

of myself and on the bank. Coming now to April,

1921, the reason I wanted to make a loan of fifty

thousand dollars from the Tacoma Bank at that
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time, was to protect our reserve. I knew at that

time that our reserve was getting low. It was the

spring of the year and there was little demand.

The law requires that a certain reserve be kept up,

and when it is not kept up with the Federal reserve,

we have to pay a penalty of so much each day.

Along about that time, we were paying a penalty

for quite a long time. I don't know that it was

just at that time; just about that time, or just

how long, but it was for considerably over a year.

I knew that the reserve was low, and we wanted to

get some more reserve. Of course, if we borrowed,

it would be liquid reserve; not frozen. A loan of

that kind is liquid, if you get a loan of that kind.

The kind of loan that I referred to in the letter of

April 30th to Mr. Alward naturally would be held

as a reserve against other moneys that w^e had.

I don't know as I do understand the difference

between a liquid and a frozen reserve. It is a fact

that liquid reserve is one that we are at liberty to

use and call [244—177] upon. I suppose that

a frozen reserve is one that we are not at liberty

to use and call upon. The loan that we called for

in the shape of a reserve, in helping our reserve,

from Mr. Ahvard, was a frozen reserve. We did

not expect, of course, to use that monej^ We did

not expect to call upon it. I did not know that

Mr. Alward, if he made the loan, knew from my
letter that we did not expect to use it; I did not

know what he expected. My letter of April 30th

reads: "I am sending you my note for $50,000.00,
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until after the call, not to be used"; the purpose

of sending it for only until after the call was that

our reserve was low at that time. The connection

between the call and the reserve was that there

is a call for a statement or report by the Comp-

troller of the Currency. The connection that would

have with the low reserve, is the published state-

ment, of course, will naturally have its effect; in

the way we have got to have a legal reserve. As

to wanting to show the Comptroller of the Cur-

rency that we had a better reserve by the addition

of this frozen reserve, I was not worrying about

the comptroller so much as the statement to the

public. I was not worrying about what the condi-

tions were, because we knew what the conditions

were. The Comptroller of the Currency knew what

the condition of the bank was ; he had the examiner 's

report always. I don't think he could tell more

about it from the five annual reports sent in. I

was not worrying so much about what the comp-

troller understood, as I did about the public. It is

probably true, and it is a fact, that I wanted to

show the public of Great Falls and this vicinity

that we had a better reserve; that we had a real

liquid reserve there. So, I don't think it is true

that we wanted to represent by this so-called loan

to the people of this community, our customers,

that our bank was in a better condition than it

really was in. We couldn't [245—178] use this

$50,000.00, but it was reserved just the same; we

could use it in case of emergency. The reserve at-
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tempted to be created through Mr. Alward, if he

made the loan, it would be a liquid loan. That was

the purpose in writing this letter, but I told him

that probably we would not use it. In using the

language, "I am sending the note for $50,000.00

until after the call," it is just what it means. We
probabl)^ would not use it. The language used there

is, "Not to be used," and we probably would not

use it unless it was absolutely necessary. That

word is in there, what you have just read. After

stating that I sent him a note for $50,000.00 until

after the call, not to be used, the letter continues,

"And we will return it as soon as the call comes."

The call came for April under the date of the 2d

of May. That is, not at that time, but came under

the date of the 2d of May, and I wrote this letter

two days before that, and according to the evidence

here, two days before that, namely, on the 28th

of April, these entries had already been made;

they had not been made under my instructions as

I never supposed that they had been made. This

language in my letter to Mr. Alward, "You, no

doubt, will have to say a word about this at all,"

speaks for itself, I guess. As to what I intended

to convey to Mr. Alward about this loan that I w^as

trjdng to make, that is self-explanatory. It is in

writing. By that, I meant just w^hat I said. As

to meaning that the transaction was such that it

should not be mentioned, probably some of our bor-

rowed, that I had borrowed myself privately, in-

dividually, and not the bank. There would not be
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anything about that that Mr. Alward should not

mention, only I borrowed it myself, Mr. Peters and

I; I think I borrowed this one myself. I had

taken notes [246—179] out of the file. There is

nothing in this letter about taking notes out of the

file, but that is the way it was handled. There

wasn't any notes taken out of the file, but that is

the way we discussed it would be arranged. Mr.

Booker and I discussed that, I did not discuss

that with Mr. Alward. That is all that I can

explain about that thing, that I did not mean

to say anything about it. I was going to take

some notes out of the pouch for the call. As

to whether that was in order to reduce our lia-

bilities and increase our reserve, and make a bet-

ter showing in our report, it would be in the shape

of a rediscount; not particularly the call; it would

make a better reserve at that time. I did not take

the notes out of the pouch. We discussed first

taking them out, and we would handle it that way,

and Mr. Booker evidently took them out and hand-

led it that way without consulting me at all, as to

the notes. I did discuss with Mr. Booker about

taking the notes out of the pouch; that we would

rediscount $50,000.00 worth of the notes. We were

going to discount them, if I could borrow $50,-

000.00 on my own note, put up this $50,000.00 of

bank notes as collateral to that, with Mr. Alward.

It is true that I didn't say anything about that

in this letter ; I did not explain it fully, but I would

see whether we would get credit for $50,000.00
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first. It is true that I told him all I wanted it

for was until the call. I did not explain about

the security in detail in the letter. By that phrase,

^'You, no doubt, wll have to say nothing about this

at all," I probably, maybe meant to not to take

it up with our directors. I did not mean to say

that we were going to put some deal through the

bank that way without taking it up with our direc-

tors. I meant just the matter of getting $50,000.00

credit for [247—180] that special time; not par-

ticularly for that particular call, for that particular

time. At that particular time, we needed money

for the reserve. The letter continues, "But I want

to show as good a statement as possible at this call,"

and by that, I meant the statement of the conditions

of the bank at that time; that was the published

statement that is shown to the public I suppose.

The statement that is published is taken from the

report that is sent to the comptroller, and they

should agree in their details. I suppose that we

would have a double purpose in making a showing

to the public and also to the comptroller. In that

letter I also mentioned the fact that "Julius is

in the east and will spend a few days at Denver,

and may bring home some news on his return."

I had not discussed the matter with Julius before

he went away to Denver. I had not discussed this

matter with him at all. In other words, he did not

know that I was going to write to Mr. Alward.

Two or three weeks afterwards, I got Mr. Alward 's

reply that the bank would not consider making
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such a loan. I got a refusal of my application.

It was some three weeks afterwards that I knew

that the hank at Tacoma had not granted my request

for a loan. Mr. Alward was away from home at the

time, and it was some three weeks afterwards that

we got the reply, and he said he supposed it was too

late to be of service. At any rate, I never did get a

loan from that bank. I never did get a loan from that

bank in 1921, not on my own note. In 1921 we got

a loan from that bank on rediscounts, but not on

my own note. And, on the note of Julius Peters

and myself, we never got a loan from that bank.

On the note of myself, individually, or of Peters

and I together, [248—181] no credit was ever ex-

tended by that bank to the Commercial National

Bank. We had a credit of $10,000.00. I am talk-

ing about the Givens note now. You did not ask

me about that; you asked me about my own note

and Peters' note, and I answered no. We never

did get a loan for the Commercial National Bank

from the Tacoma Bank on my note and Peters'

note, no. When the American Bank & Trust Com-

pany closed its doors, we began to look after our

own reserve, and it was pretty low at that time. Mr.

Peters and I were quite apprehensive over the con-

ditions that we felt might arise. For some week

or ten days after the closing of the American Bank,

we were in conference constantly, almost constantly,

concerning the condition of the bank. Mr. Peters

and I had decided that in view of the coming call,

in the latter part of December, 1921, that we had
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better try to make some more loans, borrow some

more money. We had talked this matter over, and

both of us came to the conclusion that we had

better write some letters and ask for some loans. I

signed a note, and he signed a note to the bank at

St. Paul. I don't remember about signing a note

to the bank at Portland. Then, he signed a note

with me, and I wrote to Mr. Alward. At that time

I did not have in view this call coming up in De-

cember, particularly, as the conditions we were

confronted with at that time. In that letter I said,

"But this last call, next December, if we could show

a better reserve, it would be a great help"; by

that I meant—the conditions were pretty critical

at that time. I wanted to show a better reserve

so the people w^ould have confidence in the bank,

and so that the comptroller would permit the bank

to stay open. Up until the first of February, I

received my monthly statement from the Com-

mercial National Bank, but I did not receive any

[249^182] after that. I mean February of 1922.

In March, April, May, July and September after,

there might have been some collections deposited

there for me, but that is all. I was not depositing

any myself. If I was overdrawn at the bank

$81.61, I fixed it up. I do not remember of being

overdrawn at the bank on March 29th, nor a larger

amount in April. There were deposits right along.

No, I don't remember that. I did not know that

large credits were made to my deposit, $50,000.00,

a $100,000.00, $75,000.00 and two more $50,000.00
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thousands, and then apparently drawn out again.

I did not know anything about that, not from

February 1st. I did not know about the one in De-

cember, 1921. I don't know that I took it up with

anybody in the bank, but after I got notice, they

said they had taken credit for it, and had credited it

back at once.

Q. Do you know a man by the name of Fred W.
Haneman? A. I do.

Q. Do you remember him being in the Com-

mercial National Bank with you and Julius Peters

shortly before the bank closed?

A. No, sir; he was not.

Q. I mean shortly after the American Bank

closed ?

A. He was in after the American Bank closed;

yes, sir.

Q. Do you remember the occasion of your send-

ing for him to come over there?

. A. We did not send for him.

Mr. SPEER.^Now, if the Court please, we ob-

ject to this as immaterial, not proper cross-exami-

nation, and showing no issue in this case.

The COURT.—I think he may answer. The ob-

jection will be overruled.

(Whereupon the defendant Noble then and there

duly excepted to the ruling of the Court.) [250

—

183]

Q. Did you send for him? A. I did not.

Q. And do you recall that yourself and defendant

Peters were present in the bank?
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A. Well, I don't remember Mr. Peters being

present. I remember talking to Mr. Haneman.

Q. Do you remember telling Mr. Haneman, in

the presence of Mr, Peters, that Mr. Peters was

the attorney for the bank ? A. No, sir ; I do not.

Q. At that time and place, did you say in

substance to Mr. Haneman, that if he did not put

back into the bank the money which he had drawn

out, why, you would in effect get him fired from

his job as janitor at the "Tribune'"?

Mr. SPEER.—Just a moment

—

A. I did not.

Mr. SPEER.—If the Court please, we object to

that as immaterial.

The COURT.—Only for the purpose of indicating

the extent and thoroughness of the witness' knowl-

edge of the condition of the bank, I assume, as

heretofore been said, and for that limited purpose

it may have its relevancy and materiality and com-

petency. The objection is overruled.

(Whereupon the defendant Noble then and there

duly excepted to the ruling of the Court.)

WITNESS.— (Continuing.) The next to the last

report of the condition of the Commercial National

Bank showed that I did not owe the bank anything

as a direct liability. I don't remember that the

last statement of the report of the bank made for

the condition as of September 15, 1922, about nine-

teen days before the bank closed, showed that I

owed the bank as a direct liability, $3,300.00; I do

not remember it. I had signed two or three accom-



800 Robert B. Nolle and Julius C. Peters

(Testimony of R. B. Noble.)

modation notes, and those might [251—184] have

been direct. This report says liability, individual

or firm, to payors. I do not recall that. That says

in direct or liabilities as guarantor, $4,464.34; yes,

sir.

Q. What officer are you of the Noble Mercantile

Company? A. President.

Mr. SPEE)R.—That is objected to as immaterial.

The COURT.—He may answer.

WITNESS.—(Continuing.) The Noble Mercan-

tile Company Avas not a heavy borrower from the

Commercial National Bank.

Q. Why, they had, the Noble Mercantile Company,

had its note for $15,000.00 due that bank renewed

on—yes, during the month of April, 1921, did it not ?

Mr. SPEER.—To which we object as incompetent

and immaterial.

The COURT.—He may answer if he can. Over-

ruled.

(Whereupon the defendant Noble then and there

duly excepted to the ruling of the Court.)

A. I borrowed $15,000.00, and had it on deposit

for the benefit of the Commercial National Bank,

and never owed them a cent.

Q. I say there was a note of the Noble Mercantile

Company owing to that bank renewed in April, 1921,

was there not? A. I say

—

Mr. SLATTERY.—I move that the Court instruct

the [252—185] witness to answer the question.

The COURT.—Yes; answer if you know if a

note was renewed, if you remember the occurrence.
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A. Yes; I suppose that is true.

Q. And again in May, 1921, a note of $15,000.00

of the Noble Mercantile Company was renewed at

that bank, was it not?

Mr. SPEER.—If the Court please, this is 1921,

I don't know in May, 1921, what that has to do

with it.

Mr. SLATTERY.—He is an officer of the bank,

supposed to know the condition.

The COURT.—He may ask. Overruled.

WITNESS.— (Continuing.) Yes, sir. And in

the month of June, 1921, a new loan of $8,000.00 was

made to the Noble Mercantile Company. In the

month of July, 1921, that same note of the Noble

Mercantile Company to the Commercial National

Bank was renewed for $15,000.00, and that same

note was renewed again in the month of November,

1921, and again in January, 1922, that same note

was renewed.

Witness excused.

THIRD DAY—Friday, December 11, 1923.

Testimony of Robert Steele, for Defendants.

Whereupon ROBERT STEELE, called and sworn

as a witness on behalf of the defendants, testified as

follows

:

Direct Examination.

(By Mr. SPEER.)

My name is Robert Steele. I live in Great Falls,

Montana, and have lived here for about twenty-

nine years. I am acquainted with the defendant
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R. B. Noble, and have known him for about [253—
186] twenty-five years. Prior to the time these
indictments were filed in this case, I knew his

general reputation in the community in which he
resides, for truth, honesty and integrity, to be
very good.

Cross-examination.

(By Mr. SLATTERY.)
I had not made any inquiries of his reputation

from any of the people who had deposits in this

bank at the time it closed. I have not talked with

any depositors, that is, people who lost money in

that bank when it closed, about his reputation. I

have heard very little of the evidence in this case.

Witness excused.

Testimony of J. M. Charters, for Defendants.

Whereupon J. M. CHARTERS, called and sworn

as a witness on behalf of the defendants, testified

as follows

:

Direct Examination.

(By Mr. SPEER.)
My name is J. M. Charters; my business is that

of a merchant; I live in Great Falls, and have

lived here for about twenty-eight years. I am
acquainted with R. B. Noble and have known him

for about nineteen years. Prior to the time these

indictments were returned in this case, I knew

his general reputation in the community in which

he resides for truth, honesty and integrity, and that

reputation was good.
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Cross-examination.

(By Mr. SLATTERY.)
In forming- my opinion as to his reputation, I did

not take into consideration any statement made
by depositors who had money in that bank when
it closed. I have talked with them. I have talked

with them as to this man's reputation [254—187]

for integrity and honesty, with depositor Steve

Myron, and I can't think of anybody else right

now. I have talked to others, but that is the only

one that I can recall right now. I have not heard

the evidence in this case.

Witness excused.

Testimony of J. W. Roberts, for Defendants.

Whereupon J. W. ROBEETS, called and sworn

as a witness on behalf of the defendants, testified

as follows:

Direct Examination.

(By Mr. SPEER.)
My name is J. W. Roberts. I reside in Great

Falls, Montana, and have lived here for about

thirty-one years. My official position is that of

collector of customs, which position I have held a

little over two years. I am acquainted with the

defendant R. B. Noble, and have known him, I think,

between twenty-five and thirty years. Prior to the

time these indictments were filed in this case, I

knew his general reputation in the community in

which he resides for truth, honesty and integrity,

and that reputation is good.
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Cross-examination.

(By Mr. SLATTERY.)
I have not heard the evidence in this case, and

I did not hear Mr. Noble testify on the stand.

The defendant Noble rests.

GOVERNMENT'S REBUTTAL.

Testimony of Fred Haneman, for the Grovemment

(In Rebuttal).

Whereupon FRED HANEMAN, called and sworn

as a witness on behalf of the Government, testi-

fied in rebuttal as follows

:

Direct Examination.

(By Mr. SLATTERY.)
Q. State your name to the jurv^, Mr. Haneman?

A. Fred Haneman.

Q. Where do you live ?

A. Great Falls. [255—188]

Q. How long have you lived in Great Falls I

A. About thirty years.

Q. What are you doing for a living ?

A. I am a janitor.

Q. At the "Tribune" Building ? A. Yes, sir.

Q. Do you know the defendant, R. B. Noble?

A. Yes, sir.

Q. And the defendant, Julius C. Peters?

A. Yes, sir.

Q. I will ask you to state if you were in the

Commercial National Bank about a week after

the closing of the American Bank here in the city

of Great Falls?
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A. Yes, I think it was about a week or some
such a matter.

Q. Did you go over there of your own accord,

or were you called there?

A. I was called there by Mr. Noble.

Q. And did you have a conversation there with

him? A. Yes, sir.

Q. State whether or not the defendant, Julius C.

Peters, was present? A. He was.

Q. State whether or not in the course of that con-

versation the defendant. Noble, referred to the fact

that you had drawn out about $750.00 from the

bank? A. Yes, he did.

Q. And state whether or not he said to you, in

effect, that if you did not put that money back in

the bank he would see that you lost your job at

the "Tribune"?

Mr. SPEER.—Just a minute— [256—189]

A. He did not

—

Mr. SPEEE.—Just a minute, to which we object

as incompetent and immaterial.

Judge SMITH.—We also object to that as in-

competent, irrelevant and immaterial and an at-

tempt to introduce a collateral subject in here, which

testimony does not illustrate any issue before the

jury.

Mr. SLATTERY.—If the Court please, it was

admitted yesterday upon the theory that those two

defendants knew the condition of the bank.

The COURT.—I think so, for that limited pur-

pose, Gentlemen of the Jury, it will be admitted
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controlled by instruction. This testimony is ad-

mitted simply to be taken into consideration by you

as a circumstance tending to show that the defend-

ants, Noble and Peters, knew the condition of the

bank, and as far as you think it is entitled to such

consideration only.

(Whereupon the defendant Peters then and there

duly excepted to the ruling" of the Court.)

(Question read.)

A. Well, he did not say that in exactly them

words but

—

Mr. SPEEE.—Now, just a minute—

A. But the inference was the same.

Mr. SPEER.—Just a minute, if the Court please,

we object then to his making any statement.

The COURT.—^He may tell us what he said.

Q. What did Mr. Noble say to you at that time

and place?

Judge SMITH.—I object to that as far as Peters

is concerned for the reason that the proper founda-

tion has not been laid and it is a collateral matter.

[257—190]

The COURT.—Overruled.

(Whereupon the defendant Peters then and there

duly excepted to the ruling of the Court.)

The WITNESS.—Mr. Noble told me that I had

a very good job at the "Tribune" and he said I

seemed intelligent enough that I ought to try to

keep it, he said, and I took it from that that my

job was at stake right there.
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Q. Well, did he say anything about putting the

money back in the bank that you had drawn out ?

A. Well, he said to me, the best thing I could

do was to square up with the bank again.

Q. How much money had you drawn out?

A. $750.00.

Q. Was the defendant, Peters, there at that time ?

A. Yes, sir.

Q. Had he been introduced to you by the de-

fendant. Noble?

A. Well, I knew Peters long before that time.

Q. Was anything said about Peters being the at-

torney for the bank?

A. Yes, he said Mr. Peters was the attorney for

the bank.

Mr. SLATTERY.—You may cross-examine.

Cross-examination.

(By Mr. SPEER.)
I said I was called over to the bank; Mr. Ayers

came down to the basement and told me Mr. Noble

wanted to see me at the bank the next morning

at nine o'clock. It is not a fact that when I went

in there, that Mr. Noble asked me if I was telling

around that the bank was about to close and that

they ought to get their money out; he did not say

anything about that, and I hadn't told anybody

about it, either. [258—191]

Witness excused.

The Government rests.
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Instructions of Court to the Jury.

Whereupon respective counsel made closing argu-
ment to the jury for and on behalf of the Grovern-

ment and for and on behalf of the defendants

Noble, Peters and Funk.

The CO'URT.—Gentlemen of the Jury, the Court

has run lines through counts twenty-two and twenty-

three. They are not subject to your consideration.

In proper time the Court will direct a verdict to

be entered of not guilty; no proof in respect to

them.

Well, Gentlemen of the Jury, you have heard

the evidence and the argument and again we come

to the time when the Court must deliver to you

its instructions, the charge. As a rule that relates

more to the law than to the facts, although it may
deal with both. In the matter of the law, as you

well know, most of you having heard it before, the

Court states the law to you that applies to this

case and which you have in mind in determining

your verdict and it is your duty, which I have no

doubt at all you will perform, that you accept the

law from the Court. There are reasons for that

as there are for all rules of law, and they are

briefly that all men may thus be tried by the

same law, because the Court always gives the law

the same. You can see readily that if you were

permitted to take your own view of the law, if

twelve of you could agree on the law, why one

jury might have one view of the law to-day, another

to-morrow and still another on the third day and
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men would be tried by as many different laws

as different juries conceive it to be; hence, you

take the law from the Court. Still another reason

is that no Court presumes to infallibility and
['259—192] if it sometimes makes a mistake in

the law it is entered in the record and taken to a

higher court that the defendant may have the full

benefit of it.

But as to the facts in the case, what witness to

believe, how far, what weight you will give to

testimony, what inferences and significance you

will attach to circumstances where there are con-

flicts, that is entirely for the jury, that is your

peculiar function, to determine facts where there

is conflict, or where reasonable men might differ

upon the inferences to be drawn from the circum-

stances, and even as you accept the law from the

Court without demurrer, so when you have arrived

at a verdict se*tting out your conclusions in respect

to the facts, the Court likewise accepts it from you

without question.

The indictment in this case contains now twenty-

five counts or charges. You will remember that this

indictment is not evidence against the accused. It

is simply the written charge so that they and all

of us may know upon what they are being tried

before us. It sets out various violations of the

statutes relating to the national banks to which we

will advert later. To this indictment the defendants

have plead not guilty, and before we come to the

law particularly relating to national banks, and to
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some discussion of the facts, there will be some
few general rules of laws given to you.

Now, when the defendants plead not guilty that

creates or raises in their behalf what is termed

a presumption of innocence. When we start the

trial of this case you and the court sitting together

as public officers, just as much a part of the court

you are as the Judge on the bench, we have no

knowledge as to whether or not these defendants

<ire guilty, no belief, so the law says we create a

presumption of innocence, a status in their behalf

in the light of which and from which [260—193]

you will seek to weigh the evidence against them

and the evidence for them to determine whether

that presumption is overcome by all the evidence

and to a degree that persuades your judgment

that they are guilty as charged, in respect to some

of these charges at least, having respect to some of

the defendants at least, beyond a reasonable doubt.

The burden is on the Government to prove the

guilt of the defendants to the persuasion of your

judgment that they are guilty beyond a reasonable

doubt; not beyond all doubt, you will observe; not

beyond a suspicion that after all they may be in-

nocent ; not beyond a doubt that perhaps you might

be inclined to believe exists and which might in-

cline you to a verdict of not guilty simply from dis-

like of a duty that is yours, but the proof must be

only beyond a reasonable doubt.

A defendant is not required to prove his inno-

cence ; he may be guilty, nevertheless you are bound

to acquit him unless the proof persuades you of
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guilt beyond a reasonable doubt. You may have

doubt of the innocence of a defendant, nevertheless

you are bound to acquit him by reason of the pre-

sumption of innocence, unless at the same time you

doubt his innocence, you believe him guilty beyond a

reasonable doubt. On the other hand, from the proof

and its consideration you may have a doubt of the

guilt of the defendants or of any of them, neverthe-

less you are bound to convict, unless your honest

judgment as conscientious men and jurors is that

that doubt is a reasonable one.

To define reasonable doubt is not easy. Those

words themselves convey to the average man as

much information as any multiplication of words

any definitions convey, and yet Courts do endeavor

to give a clearer definition, and it will serve our

purpose now to state it thus; that after you have

[261—194] considered all the evidence and the

circumstances, that which makes for the defendants

as well as that which makes against them, if you

have not a persistent judgment that to a very high

degree of probability they are guilty as charged,

you have a reasonable doubt, and you are bound to

acquit them. On the other hand, if after that re-

view you have that persistent judgment that to a

very high degree of probability they are guilty as

charged, you have no reasonable doubt, and you

are bound to convict them. And, Gentlemen of the

Jury, when I say bound, you understand that the

only compulsion on you is the law; your oath of

office, your conscience and your honor as representa-

tives of Government, public officers obligated to
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perform a duty in behalf of society, and that is com-

pulsion enough and obligation enough to bring any
honest man sitting in the jury-box to a full per-

formance of his duty.

When it comes to weighing testimony of the case,

you will understand that the creditability of wit-

nesses and the weight to be given to testimony, what
witness you will believe and how far, what infer-

ences you will draw from circumstances, what sig-

nificance you will attach to them, that is entirely for

you. iSo far as witnesses are concerned, you see

them on the witness-stand, you observe their de-

meanor, you take note of the manner in which they

testify, whether it is fair, free and frank, in an ap-

parent endeavor to disclose to you the entire truth,

for that is the only office of a witness in court, or

whether they are endeavoring to conceal or to evade

or to avoid in order to give you a false impression in

respect to the truth, whether or not a witness is con-

tradicted by other witnesses whom you prefer to

believe or by circumstances which you may prefer

to believe to the testimony of other witnesses. You
are not obliged to believe that something is so simply

because a witness swears [262—195] it is so; it

must also appeal to your creditability as reasonable

and truthful, in the light of all the other evidence

in the case. You take note of the interest of a

witness, if he has any, his hopes or expectations,

if any are disclosed. When it comes to the testi-

mony of the defendants you never forget that they

are the defendants, they are charged with very

serious offenses and the consequences, even the
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lightest, will be very grave to them if they are con-

victed, and you ask yourselves whether that self-

interest which may have inspired them, or whether

it has inspired them to depart from the truth in

an endeavor to deceive you, to avoid the conse-

quences of their offenses and escape conviction, and

to secure verdicts of acquittal if they committed the

offenses.

In this case two of the defendants have thrown

their reputation in the scale. In the first place, of

course bankers may well be possessed of a good

reputation, presumed to possess a good reputation

from the very nature of their office, could not suc-

ceed in the banking business unless they did possess

a good reputation. But these defendants have pro-

duced affirmative evidence of their reputation in

addition to the presumption that I have stated to

you Now, there is no rule of law that a man of

good reputation will not violate the law, not at all.

Unfortunately the truth is that men of good reputa-

tion sometimes do commit crimes. And a good

reputation if proven, is not enough to shield a guilty

person not to secure their acquittal, because if they

have a good reputation, all the more reason why

they should have remained faithful to the law in

order to preserve it. But the office of good reputa-

tion and good repute, if proven in any case is merely

this, it is a circumstance for the jury to have in

mind [263^—196] in weighing the likelihood of

his having committed the crime in the circumstances

of the case. If the case is close, a good reputation

might well create in your mind a reasonable doubt
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of guilt, or otherwise there would be no reasonable

doubt, but in any case it is entirely a question for

your judgment, a consideration for your judgment.

That is the only rule of law in respect to it, a cir-

cumstance to which the jury will give such weight

as they think it is entitled to and no more.

Now, Gentlemen of the Jury, coming to the spe-

cific law in the case, as you know, banking is a very

essential vocation in any community. Without

banking modern business could not be carried on,

and modern civilization would be much restricted in

its scope and development. It was a discovery when

men learned that by means of a flowing in to some

institution of all of the money of a community, and

by operation of credits, that they could extend

business and facilitate transactions and increase the

volume of business and the prosperity of the coun-

try. It is to serve those ends that banks have been

created. If all men were to keep their money

hidden and concealed, taking the chance of theft

or personal loss otherwise, we would be back in

primitive times.

Now, banking is a business of public interest, it

is not like keeping a grocery store, shoe store or

hardware store, it is what is termed to be a business

affecting the public interest because it is of such

vital importance to all people, but the transactions

of banking do not affect the mere parties alone;

they affect the whole community. Where there are

no banks or when banks are closed or plundered it

has an adverse effect on the well-being of all the
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people in any community or in any state. Hence,

this business [264—197] being effected with a

public interest, the Government, which is only an-

other word or name for the people as a whole, Gov-

ernment has a right to regulate it, first to sanction

its being operated, second to grant licenses to carry

it on and third to establish rules, or in other words

laws, subservient to which the business is to be

carried on; so, when it comes to national banks the

United States has created a code of laws, to issue

charters to men who are worthy of operating banks,

national banks, and to provide for their regulation

and the methods by which they should do business,

examination and inspection of them by Government

officers, and reports from them at certain periods,

both to the Comptroller of the Treasury and to be

printed in public. Counsel has adverted somewhat

to their usage and the Court needs dilate no fur-

ther upon that. So high a vocation is banking con-

sidered, so necessary is it that it be conducted hon-

estly and with fidelity, that in national banks every

director is obliged to take an oath of office to per-

form the duties of his office with fidelity and with

honesty before he is permitted to occupy the office,

to operate the bank. The United States has estab-

lished laws to that effect.

Now, this bank involved in this case is of that

character. Then the law further provides in the

matter of regulation that every president, director,

cashier, teller, clerk, or agent of any national bank,

after provisions against embezzlement, abstracting,

or willfully misapplying funds the law goes on to
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say: "Who makes any false entry in any book,

report or statement of the bank, with intent to

injure or defraud the association or any other per-

son or body, or to deceive any officer of the associa-

tion or any agent appointed to examine the affairs

of any such association, is guilty of an offense and

if found [265—198] guilty by a jury shall be

punished as the law directs."

I thought the w^ord comptroller appears in this,

but I don't find it.

Mr. SLATTER'Y.—I think your Honor is read-

ing the old statute, the wrong one.

The COURT.—Anyhow, this law is amended so

that if these false entries are made, in entries of

books, with intent to deceive the Comptroller of the

Currency, the man who under the law^ is at the head

of the whole system, or any Government officer or

agent or examiner by him appointed to examine the

bank, that offense w^hich this statute denounces has

been committed.

The purpose of this law is, of course, obvious to

you all. If there is anything that will cover up

and enable banks to be plundered, it is false entries

in the books. That is one of the methods by which

it is done, and if there is anything which will de-

ceive the Comptroller of the Currency and defeat

the objects of the United States in regulating and

directing the affairs of national banks, it is like-

wise these false entries in the books or reports made

to the comptroller and bank examiners who are his

agents who come around for that purpose, and re-

ports are mailed as often as called for by the comp-



vs. United States of America. 317

troller, to be sent to Washington, and a synopsis of

them published in the paper of the community

where the bank exists. So, to defeat that, to bring

the business to a state where the people can have

confidence in it, where the object of gathering the

resources of the community in bulk, where dissem-

ination through the channels of credit and trade

will be served, this law has been enacted by Con-

gress It has stood upon the statute book for many,

many long years and it is the duty of the Court and

it is the duty of the jury to [266—199] adminis-

ter it like any other law.

(Mr. Slattery, handing statute to the Court.)

The rule is the same. The public suppose, and

have the right to suppose, that the men selected by

reason of their high character, unquestioned in-

tegiity, and sound judgment, to conduct the affairs

of a national bank will scrupulously obey the law

and truthfully abide by the regulations which Con-

gress imposes upon them for the protection of the

patrons of the bank; and in suiDervising the affairs

of the bank the president, vice-president and in

fact the entire board of directors, all have a large

duty to perform. They cannot delegate this duty

to the cashier or to the subordinate officers of the

bank. On all questions of doubt and difficulty, and

where there is time for consultation, it is the duty

of the cashier to ask the advice of his superior

officers, and of his directors. While it is the duty

of the cashier to look after the details of the bank's

business and to conduct its ordinary operations, it

is the duty of his superiors under the board of di-
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rectors to maintain supervision over the affairs of

the bank. They must have general knowledge of

the manner in which its business is conducted and

the character of that business and to have a degree

of intimacy with its affairs. Generally these officers

must know of and give directions; that is their

name, directors, with regard to the large, important

general affairs of the bank, on which the cashier exe-

cutes the details.

So much for the general duty of the officers, and

as I said before, Gentlemen of the Jury, they take

an oath to perform that duty with honesty and

fidelity.

Coming to the character of the entries to which

the law refers, entries in books or in reports, the

law is and will [267—200] be stated by the Court

that an entry is an item, in an account, and differ-

ent items on different sides of an account are differ-

ent entries, and may each contain the same falsity.

If either of them are false, and the falsity once

perpetrated in the books may be carried into the

reports, as the reports are nothing more nor less

than a reflection from the books, are to set out the

actual condition of the books, the presumption is

and it usually is, that reports are a mere reflection

of any entries that are in the books, true or false.

This accounts for the multiplicity of false entry

charges contained in this indictment. The crime of

making false entries by an officer of a national bank

includes any entries in the books of the bank which

are intentionally made to represent what is not true.
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or does not exist, when made with the intent pre-

scribed by the statute read to 3'ou.

The crime may be committed either personally

or by direction. An entry of an item or items upon

the books of the bank or in the reports of the bank

is a false entry if the matter contained in those

items be not true, and if the statement made in or by

such item or items is false, the entrj^ of it or them in

the bank's books is also false within the meaning of

the statute. There is no eyidence that the defendants

Noble and Peters, or either of them, eyer made an

entry in the books or reports of this bank, in the

sense of writing somethmg in the same, but as has

been pointed out, an entry may be made either per-

sonally or by direction, and if directions were giyen,

and acts done by these defendants which necessarily

resulted in a false entrj^ then those who perfoimed

those acts and gaye those directions made the entry,

and the clerk or subordinate who wrote with a pen

was as much a mere physical instrument as was the

pen itself. [268—201]

The entry of a slip upon the books of the bank,

if the matter contained in that deposit slip or credit

or debit slip, is not true, is a false entry. If the

statement made upon the deposit slip is false, the

entry of it in the bank on the books of the bank

must necessarily be and is false.

A false entry is an entry that does not truly set

out an actual transaction. If no such transaction

was had, an entry that it was had is false. If the

transaction was had but is a mere pretense, is not

of a genuine, or is of a pretended transaction, is



3i2:0 Robert B. Nohle and Julius C. Peters

for no purpose but to afford a basis for entries for

appearance's sake only, to create false impressions,

to represent resources, credits, and debits that are

without legal foundation, the entry is false and not

true.

So, in this case, if the arrangements sought by

Peters and Noble in December, 1921, in their let-

ters in evidence, were to be loans or credits in name
only, and not in fact, if the Commercial Bank was

without right to draw upon and use the amount of

this loan or credit, they were fictitious, pretended

transactions for appearances only, and all entries

of them in the books and reports of the bank are

false entries within the meaning of the law.

The purpose of the reports to the Comptroller of

the Currency, as has been stated, is to enable that

officer and the examiners acting under him to super-

vise, and if necessary to correct the administration

of the bank's affairs through his officers. The stat-

ute exacts truthful reports upon the assumption

and conception that the knowledge by the officials

of the Government of the true condition of the bank

is conducive to the safeguarding of its interests and

the protection of both the bank and depositors of

the bank from injury and wrong. It is undoubtedly

within the power of [269—202] the Comptroller

of the Currency, if he found that the bank was out

of line, that its affairs were in a disordered condi-

tion, or that its officers had embarked into trans-

actions liable to affect injuriously the financial

condition of the bank, to apply to correct it and

thus save the bank and its customers from future
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loss. The purpose of these reports as stated, is

so that the comptroller may know whether the bank
may be permitted to do business any longer. You
can at once see it is for the benefit of all men in-

terested in the bank, but of course, if he takes

charge of it then and closes it, it prevents any new
depositors from coming in and casting their lot

into their ultimate very great inconvenience, if not

loss.

Coming to these reports, they are to be signed

by the directors and the report is to be verified on

oath by one of them. The directors, therefore, had

a duty to perform, and as the Court has advised you,

made oath that they would perform that duty and

it is the duty of the directors to ascertain the truth

of reports in so far as reasonable diligence will en-

able them to perform it. This is their duty and the

presumption is that they have performed it. If,

however, they have been neglectful, failed to dis-

cover that the reports were false and yet with rea-

sonable cause believed that the reports were true,

they are not guilty of making false entries in re-

ports even though the entries are in fact untrue.

In other words, a director who assumes to per-

form a duty of that character in a bank is supposed

to direct the affairs, manage the affairs, and super-

vise the business of the bank. He is supposed to

know, apprise himself, in so far as a reasonable per-

formance of that duty will enable him, to know the

condition of the bank, and when he comes to attest

the report and certify to the comptroller that it is

true, it is his duty to [270'—203] acquaint him-
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self, in so far as reasonable diligence will enable

him, with the fact that the report is true, because

he is not supposed to endorse a report without

knowing about it. It might be a degree of willful

neglect or misrepresentation, either one, but if he

has performed that duty with reasonable diligence,

and signs a report that turns out after all to be

false, that is not true, the law does not penalize him

or presume that he did it with an intent to deceive

the comptroller. It is not enough that a report

in a book or report is false, in respect to this par-

ticular charge we have before us. It must be fur-

ther, there is a further element in the offense

before the offense is completed; in other words,

there is the intent. If the report and entries, if the

entries in the books and in the reports are false and

the director makes them or causes them to be made

with intent to deceive the Comptroller of the Cur-

rency, or any of his agents, why then the offense is

complete. The intent to deceive the Comptroller

of the Currency in the matter of the report which is

made a part of the various counts, if the alleged

false entries in the reports were known to be false

at the time they were made, and if they were know-

ingly and intentionally made in reports transmitted

to the comptroller, and if the natural and necessary

consequences of the appearances in the false reports

would be to deceive the comptroller as to the items

covered by the false entries, then the intent to de-

ceive sufficiently appears, if you infer it as existing

to constitute the making of a false entry a crime.

And what has been said with regard to the intent
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to deceive the comptroller applies equally with the

intent to deceive any agent appointed by the comp-

troller to examine the books of the bank.

In the matter of the intent, the intent v^ith which

the act is done, the intent the man has in mind, the

object he [271—204] expects to serve, as a rule

when men are about to commit a crime they are not

going to disclose or state their intent or purpose is

a criminal one. That is locked up in their own
breasts and rarely will they take the witness-stand

and acknowledge it, so you will have to arrive at a

man's intent, purpose, and object by other means

than direct expressions in respect to it and one of

the ways is this, you may presume what a man in-

tended from the ordinary consequences of his volun-

tary act. The law presumes that every man intends

the legitimate, natural, usual, ordinary, and in-

evitable consequence of his acts, and in the absence

of contraverting evidence, the jury have a right to

act upon such presumption to draw such an infer-

ence. In this view the color of the act determines

the complexion of the intent. This is a well-settled

rule which the law provides in both civil and crim-

inal cases involving the question of intent. Human
affairs could hardly be conducted or civil order pre-

served upon any other theory than that you infer

the intent from the voluntary act of a sane person.

You are required to ascertain the intent with which

the defendants made these entries in the books and

reports, or caused them to be made, if they did make

or cause them to be made. You cannot look into

the defendants' minds, you cannot see what is writ-
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ten or was there written at the time of the commis-

sion in respect to these transactions, if they or

either of them committed them. You must de-

termine upon the intent with which they did these

things from the circumstances as they are shown

to have existed at the time or subsequently as they

have been developed, in so far as those circumstances

serve to illustrate the defendants' intent, what it

was or what it must have been; but you have the

right in the absence of other evidence which induces

or brings about or causes you to come to a contrary

conclusion', you have [272—205] the right to in-

dulge the conclusion from the doing of the fraudu-

lent or illegal act, the false entry—so far as they

were false and some of them undoubtedly were

false, if not all—that the intent was present in his

mind and the natural consequences of the act should

follow. Acts involving such consequences, while

knowingly and wrongfully committed, not only tend

to establish the guilty intent mentioned and de-

scribed in the statute, but they tend to disclose a

bias or prejudice inconsistent with an innocent in-

tent. Now, I say the doing of those things entitles

you to presume the evil intent, in the absence of

other evidence that the defendants possessed the

intent that the statute requires to be shown in order

that it may be asserted successfully that he is guilty

of the crime under the statute. If evidence from

any source has been adduced and which is contrary

to the presumption which you are authorized to

draw in the absence of any direct evidence, as I

have indicated, then you are to consider all such
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evidence so adduced, and you are to arrive at a con-

clusion respecting the intent from a consideration

of all of the evidence. You are to take into account

the presumptions on the one side or the other as

they may occur. You are to take into account what

actually occurred, what was done, the motive, inter-

est, the natural and legitimate consequences of the

acts and what the defendants must have known in

respect to the consequences, if they performed the

act, what may have been asserted in the way of ex-

planation, if anything has been asserted or urged or

suggested, and from all of these things arrive at the

intent with which the defendants made these en-

tries or caused them to be made, if they did, which

you feel are proven, if they are.

So, too, in reference to the charges of having

made false [273—206] entries, if it appears from

the proof to your own satisfaction that the defend-

ants made or caused to be made false entries in the

books of the bank, the doing of such false acts will

tend to establish guilty intent to deceive the comp-

troller or his agents and every false entry upon the

bank's books used in the transaction of its current

business is calculated either to mislead the officers

or deceive any agent appointed to examine them

or work injury to the bank.

And it is reasonable to assume that the official

who knowingly makes or causes false entries to be

made, it is reasonable to assume in the absence

of other evidence it produces a contrary conclu-

sion that he intended, and naturally so, the legiti-

mate consequences of his wrongful act. And in the
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absence of other evidence which leads to or is per-

suasive of or indicative of a contrary conclusion,

you are justified, if it appeals to you in your sense

of justice, in relying upon the presumption that

in the doing of these acts, the making or causing

to be made of false entries, if they did make them,

that they made them with the intent to deceive the

comptroller or any agent appointed by him to ex-

amine the books.

Now, Oentlemen of the Jury, coming to the evi-

dence; there are three defendants charged here

—

Funk, Peters and Noble. They occupied various

positions in the bank from time to time. Funk,

perhaps cashier most of the time; Peters a di-

rector and attorney, legal counselor of the bank;

and Noble during a part of the time the general

manager and vice-president, a director, a stock-

holder, depositor and debtor of the bank, and dur-

ing a part of the time he was deprived or released

or resigned all his offices other than that of director.

There is no question but about the time of these

offenses charged, the banking business was very

precarious, to a large extent throughout [274

—207] Montana, and the country perhaps, and

this bank itself was confronted with a serious

and a hazardous, and to itself, a dangerous situa-

tion. Undoubtedly, these officers and the other

officers exerted themselves to the utmost to

strengthen the bank, to carry it on successfully for

their own benefit, for the benefit of the depositors

and the community and to perpetuate it as an exist-

ing institution. All of that would be commendable
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if in doing so they did not resort to what the law

forbids. If they did that, and it is proven to you

beyond a reasonable doubt, they must be held ac-

cordingly because experience has proven, as counsel

has said, that all rules of law are necessary for the

safety and well being of persons and property in

the community, and once these rules of law are laid

down for the government and control and direction

of men, either in their own private business or in

banking or srny other business, they are bound to

accept those rules as the better judgment, and not

seek to evade them by what they might think is

an emergency, where their judgment is superior,

they cannot be.

No man is obliged to take a position in a bank.

No one is obliged to establish a bank against his

will and if he does establish a bank or occupies an

office in a bank then he is obliged to keep within the

law in all the operations of that bank and let the con-

sequences be what they may, the law is that the

bank must be carried on in the light of those di-

rections as most likely to make it successful, and

no one can step outside of that.

Now, it seems, according to the evidence, some

twenty-five offenses are charged against these de-

fendants jointly. They may not be guilty of all

of them; they may not be guilty of anj^ of them;

some of the defendants may be guilty of some, but

not all, or all of the defendants may be guilty of

some or none of them may be guilty of any, de-

pendent upon your honest [275—208] considera-
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tion of the evidence in tJie light of the law as the

Court gives it to you.

The first sixteen counts in these indictments

relate to false entries in the books and these cluster

about entries, about debits and credits, debits to

banks outside of Great Falls, you will remember,

and credits in the books to the deposits of the de-

fendants Peters and Noble. These had their in-

ception, so far as the charge here goes, in Decem-

ber of 1921. The Government has submitted in

evidence to you certain similar transactions, back

in April, 1921, by the defendant. Noble alone.

I am not, myself, mindful of the evidence

whether, aside from the letter which they produced,

that Noble wrote to someone on behalf of a loan

which he did not get, whether tliose entries were

carried in the books or not in April, 1921. Were
those entries carried in the books, were entries

made?

Mr. SLATTERY.—They were, your Honor.

The COURT.—That is not, however, what Noble

is being tried for here to-day. That is simply in-

troduced before you for the purpose of showing

a practice and system in order that you may ar-

rive at the intent with which the like things were

done later on, and to whom you will assign the re-

sponsibility for them.

In April, 1921, the defendant Noble had written

a letter, if I remember rightly, that was to Alward,

in the Bank of California at Tacoma, requesting

him to give credit on a certain note that Noble

had sent him and that it would not be
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used, or taken up in a short time, certain lan-

guage to that effect, and stating to Alward, who

was the assistant manager of this bank in Tacoma,

that of course he would not need to say a word

about it. Now, the Government's theory is that

not only were those [276—209] loans fictitious,

but there is the proof of it in that very letter, there

is the effort to cover up and conceal, to restrain

Alward from disclosing what Noble wanted him to

do; in connection with that it may be said that an

assistant manager of a bank would have no au-

thority to do what the defendant. Noble solicited

Alward to do at that time. An assistant manager

of a bank cannot accept and discount and make
loans in a bank without he has the authority of the

board of directors. It is the board of directors

who sanctions loans. So, there is the beginning of

what the Government claims is the evil and unlaw-

ful practice and intended as such, wherein Noble

attempted to effect a fictitious loan, which he.

Noble, denies. By making Alward his confederate

in a secret and unlawful transaction of this kind.

Noble did not thereby create any liability on his

part. If a fictitious loan is agreed upon between

two banks merely to enable deceit to be practiced

upon the Comptroller of the Currency, it is not

true that the bank who accepts the loan in Tacoma

or St. Paul, can recover upon that note against the

bank that tendered it, the note, for that unlawful

purpose, because it is the law that a contract made
between the two for an illegal and unlawful pur-
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pose, neither of them can come into court and have

it enforced, against the other.

Along in December in the beginning of the trans-

actions which are on trial here before you to-day;

in resepct to that, it seems about December 9, 1921,

both Noble and Peters wrote. Noble to Alward,

Peters to Hansen in St. Paul and to Skinner in

Portland, sending them their personal notes, writ-

ing on their personal correspondence, longhand,

neither retaining copies and apparently leaving

no copies in the archives of the bank, soliciting

credits in the banks very likely where these gentle-

men to whom they were writing were interested,

for the purpose of the call; now, a call was coming

from the comptroller, when it was [277—^210]

necessary to set out the actual condition of the

bank. Naturally the better showing that this bank

and these gentlemen could make of this bank's re-

sources, would tend to strengthen their position

both with the comptroller and with the public,

and if they could make that showing honestly and

by legitimate methods, not only were they justified

in doing it, but it was their right and duty to do

it in order to strengthen the condition of the bank,

but not as a mere showing. Gentlemen of the Jury,

a mere showing intended to give a false impression

of the resources and strength and stability of the

bank, merely done for that purpose and none other,

merely to serve the purpose of a call, and then be

wiped off the books. That is a fraudulent transac-

tion condemned by the law, and every entry car-

ried into the books of that transaction for that

ii
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purpose and afterwards carried into the reports,

would be false entries, and those who are responsi-

ble for them, if done with intent to deceive the

comptroller or his agents—and it is not conceivable

that there would be any other intent, or if there

was any other intent, it is inconceivable, but that

was a part of the intent—the very purpose of the

call was to advise the comptroller, and those who

made those entries or caused them to be made with

that intent would be guilty of the charge with re-

spect to that transaction. You are to look into

these letters to ascertain what Noble and Peters

intended—they were in conference, apparently

they had the bank very seriously on their minds,

both interested, vital to them—and ask yourselves

whether in the light of all the evidence they in-

tended a real loan or a pretended one, an obliga-

tion on the part of the bank with whom they were

negotiating, which they could enforce, or merely

one which they could show to the comptroller and

to the general public, which is part of [278—211]

the reasons for statements and reports, in order to

pass over the period of the call and then to be ob-

literated.

You will remember in this connection that when

they wrote those letters, so far as the evidence goes,

they were promptly answered in a few days. They

state that they did not get those answers, all of

them. There was an answer came by telegram

from Skinner, which the defendant Peters received

at once; and there was an answer came from Han-

sen in St. Paul, which the defendant Peters said



332 Robert B. Noble and Julius C. Peters

he did not get until in January. He said he took

the telegram to the bank, if I remember right, and

later on took the letter down some time in Janu-

ary; but you will remember that the entries were

made in the books of those transactions on the 19th

of December, namely a charge against the banks

of fifty thousand dollars each, the St. Paul Bank
and the Tacoma Bank, and a like credit made to

the deposit of Noble and to the deposit of Peters.

They say they did not know anything about those

entries, that they did not give any directions to

make them, but you must remember. Gentlemen

of the Jury, that the very purpose of their ne-

gotiations were for the purpose of those entries;

no other purpose could be had, and they knew if

those loans were made and if they disclosed the

fact to the other officers of the bank that they had

made them, why those entries would follow as a

natural and inevitable consequence. That was the

purpose of them. They say they gave no direc-

tions. Then you may ask yourselves how were

those entries ever made at all if they were the

ones negotiating and did not tell them to make
the entries, then how did Funk put those in the

book? Funk testified he put them in the book

in his own handwriting. Funk testified Noble told

him to make those entries. You are to look at the

evidence in a reasonable manner after a [279—212]

commonsense fashion and ask yourselves which is

the most credible and which is the most reasonable:

Did those entries get into the books from the mere

thought of Funk ? From whence did he derive the
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impression? He had no right to make such en-

tries without being authorized by some one higher

up. Was he engineering them for himself at that

time, even with Booker, you may say, to make

those entries in the books, and how did they dove-

tail so completely with the letters that Peters and

Noble had written at that time"? Now, again, com-

ing to look at those letters and the interpretation

to be placed on them, they plainly state that it is

for the purpose of the call, that the money is not

to be used, not to be drawn on, the notes taken up

immediately after the call is over, and then there

is a significant expression in them on the part of

Peters, that he—^half an apologetic expression

—

that ordinarily he did not approve of that method.

Now, Gentlemen of the Jury, why the apology?

You may ask yourselves that? Banks are created

to make loans; directors or others can give ac-

commodation notes for banks as well as they can

give them for persons. It is ordinary business.

Why the apology if it was to be a legitimate and

valid and actual loan? Wasn't it a mere pretence

and fiction to serve the purpose of making a show-

ing to the comptroller to deceive him in respect

to the resources of the bank and to serve no other

purpose whatsoever? It is for you to determine,

but it is difficult to see. Gentlemen of the Jury,

how in reason and honest judgment you could come

to any other conclusion that that those were in-

vitations for fictitious loans for the purpose of the

call, to deceive the comptroller.
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Then, the next question is: Were the entries

made with the knowledge and direction, or caused

to be made by defendants [280—213] Noble and

Peters, or either of them? They were working in

concert, they were both mutually interested and

conferring together and the significance of that

is this, Gentlemen, if two persons engage in an un-

lawful transaction, what one does is the act of the

other; what one says is the expression of the other,

is evidence against the other. They are partners,

partners in an unlawful transaction, just the same

as men may be partners in a business. In civil

life what one partner does the other is responsible

for; what he says the other partner is liable and

responsible for; and in this case it would be im-

material which of the two defendants told Funk to

put those entries in the books or who advised him

how, if they were thus operating together as their

letters very apparently show they were, working

to a common end, common object, by common
methods and with a common desire.

As the Court has stated to you, these entries

made in the books, it was inevitable that they would

come out in the reports; that is to say, not in the

exact figures, but they would have their effect in

falsifying the reports made thereafter, showing

more deposits than the bank had, showing more

due from banks abroad than this bank actually

had; so that if the defendants are found guilty of

the false entries in respect to the first four counts,

the transactions of December, 1921, they are like-

wise guilty of the false reports thereafter made,
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because one who sets up, sets in motion, a, train of

circumstances which must lead inevitably to con-

sequences, when he does so knowingly, is responsi-

ble for the consequences. So when they caused

the false entries to be made in the books, if they

did, they were bound to know, as they did know,

that the reports would show the falsity and they

are equally responsible for the false entry in the

report. [281—214]

The next, transaction. Gentlemen of the Jury,

or the next four counts, relates to the entries of

February, 1922. There were no letters written, so

far as disclosed. I can say to you this, that all

those entries are false entries. There is no ques-

tion about that at all, from a legal aspect, com-

monsense aspect, or moral aspect; they were false.

The only question is, who is responsible for them.

Coming now into the February transactions, the

same entries were made, except the charge at this

time was against the Tacoma and Portland banks,

with whom no arrangements had been made, and

the deposits as before to Noble and Peters, but in

the larger sum of one hundred thousand dollars

each. In respect to this, witness Funk and wit-

ness Carlson testified that they had some conversa-

tion with Noble in respect to this call, and that

he told them that he had arranged for credit for

the call. Now, you can place an interpretation on

what is meant by credit for the call. It was a credit

for a special purpose, and no other, and Funk says

that Noble told him with Carlson present that the

amount should be doubled and entries made and
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that the matter was arranged and would be carried

forward as usual. Now, if he told them as they

say they did, that he had arranged for credit, for

the call, and that they would proceed as usual, it

was not at all necessary in order to make him

liable that he should say, place an entry, so much
against this bank, so much against the other; place

so much to my credit and so much to Peters'

credit. No, that was to follow, that was the

natural order, that was the regular system.

If they were guilty of the first transaction

after that fashion and if Noble told Carlson and

Funk that this transaction would be carried on

as the other, as Funk says he did, why then.

Gentlemen of the Jury, it was inevitable that

Funk would make those entries as he did. It was

inevitable that they would [282—215] be re-

flected in the report later on, as they were a few

days later and Noble would be liable for that.

So far as Peters is concerned, there is no evi-

dence that he had anything to do with it except

and unless you infer it from the circumstances.

If he and Noble were engaged in the illegal trans-

action in December, 1921, if they were moving in

the direction of and causing the false entries made

in December, 1921, the necessity still existed for

the same sort of practice and you have the right

to infer that the concert and combination between

them theretofore still existed down to this line

of transactions, and as long as it continued and

until you are satisfied from the evidence that they
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had been severed and disrupted and no longer con-

tinued.

In other words, when a state of facts is once

shown to exist or a method or practice or a combina-

tion of men in illegal practices, if you find that

thereafter that one of them is still carrying on

those illegal practices for the benefit of both, you

have the right to assume that they are still in colla-

boration, in combination and in concert, and that

is the only way that Peters can be connected with

anything after December, 1021, and not to be thus

connected unless in your judgment the evidence is

persuasive that it is a fact.

Noble denies that he had any such conversation

with Carlson and Funk, and that may as well be

said now relates to all other of the transactions

following in June and also in September, except in

reference to the September call and the arrange-

ments for that. You will remember that Carlson

said nothing, knew nothing. That rests only on

what was done in the books, and the testimony

of Funk that Noble told him to do the same thing

over again, the same practice, the same arrange-

ment had been made.

Noble says nothing of the sort. He was out of

the bank [283—216] living on the West Side,

carrying on his own business there. He was still

a director, he was still a depositor, and he was

still a debtor of the bank. The question for you is

which will you believe in the light of all the cir-

cumstances. If he did the same things in De-

cember, still retaining a directorship, Peters still
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SL director and attorney, the exigencies just the

same, the emergency just as great, or greater, for

they doubled it in February, 1922, it was doubled

one hundred thousand dollars each in Feibruary,

1922; which is most reasonable, which is most

probable, that Funk and Carlson did it, as the de-

fendants' theory is, of their own violation, or that,

as Funk says, he was directed by Noble to do it.

You want to take into consideration all of the evi-

dence. Remember that a man, a director and a

depositor and a debtor, may be presumed to know
something about his own account in the bank. Re-

member that monthly statements are sent out,

whether they got them or not, as they say they did

not, and remember that if in the ordinary course

Funk and Carlson, if they were doing that, would

face inevitable detection, as they would be justified

in believing, by exposure in the monthly statements,

that there was an unexplained one hundred thou-

sand dollars added to Peters' deposit and to Noble's

deposit, and that a debit charge against the same

as soon as the call was over, for a like amount. Is

it reasonable to believe that mere subordinates like

Funk and as Carlson was, because he was subject

to the board of directors, would attempt anything

of that sort without the direction of some of the

directors, upon whose orders they believed they

could rely? That is the matter for you. There is

a clear conflict in the evidence and the testimony.

But you must remember. Gentlemen of the Jury,

that it is not only testimony that is evidence; cir-

cumstances are evidence, and [284—217] the in-
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ferences which you draw from the circumstances are

just as much fact in a case as the direct expression

of a witness to a fact, and you must not look at

any one of these transactions by itself alone or look

at any one piece of evidence or any one circum-

stance alone, but you take it all together as a mo-

saic, fit one to the other, to arrive at the truth in

respect to the whole. As I stated to you, the testi-

mony of Funk is that Noble told him to do those

things and that he is the only one, to the last trans-

action, in September, the last call, fifty thousand

dollars each. As I stated to you before, all these

entries were false. Now, as to the liability of

Funk, the guilt of Funk, who made the entries, they

are false, but he tells you that he did not know they

were false, that he made them at the orders of

Noble, his superior, and that each time he believed

that the arrangements had been made for a legiti-

mate credit in the banks abroad, and accordingly

he made those entries, and indeed Peters testified

in December Funk asked him if the notes had been

sent forward and that he told Funk that they had.

All parties before you seem to be agreed that Funk
ought to be discharged, ought to be found not guilty,

but it still is a question for you whether Funk is

telling the truth in respect to his knowledge. If

you believe that he was obeying the orders of his su-

perior in a legitimate transaction, why of course

he would not be guilty at all; he is innocent, you

see he would not have that guilty intent. His act

would be no more than that of a pen that the

fijuilty person might have used.
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It is exactly as counsel in his illustration laid it

before you, if your employer sends you down to

any place to bring home a horse, cow or colt, telling

you it is his, that he left there, and you go down and
get it and take it away and it turns out that he
lied to you, you can't be charged with [285—218]
that theft—at least, you can be charged but you
can't be guilty of theft. You thought you were

merely serving your employer in an honest transac-

tion. So with Funk, he may have been suspicioned.

But one would think that being in banking as long

as he was that he might have known the nature

of this transaction. Why, it seems to me that an

ordinary grocery clerk would know that when entries

of that kind was credited up a day or two before

a call, he knew the significance of a call, and then

charged off immediately after the call, it seems to

me an ordinary grocery clerk would know what

that means. But, it is for you. If you believe that

Funk was not a party aiding and abetting, that he

did it in entire ignorance, even suspicion would

not be enough to make him guilty, but if he knew

he was aiding and abetting Noble, Peters, or anyone

to make false entries with intent to deceive the

Comptroller, he is just as guilty as they are. One

cannot commit a crime knowing it is a crime at the

order of an employer and escape liability. The

law is one who commits a crime, knowing it is

a crime, he is liable though he may be hired by

one hundred men to do it and so it is with those

who hired him, they are just as liable as though

they had done the deed themselves. That is to say,
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common sense tells us that we can not hire a man
to commit a crime and yourself be guiltless. Again

your partner is guilty of the offense, both of you.

It is a matter left to your honest judgment. If

you believe that Funk did as he was ordered,

without knowledge that those were guilty transac-

tions and false entries to deceive the comptroller,

then you will find him not guilty. So too with

respect to Peters and Noble, if you believe and

can believe that the transactions of December, 1921,

false as they were, were not made by their direc-

tion to deceive the Comptroller, in their report,

you will find them not guilty. I will put it another

[286—^219] way, more favorable to the defendants,

and what is the law ; it is not a question of whether

they are innocent, it is a question of whether they

are guilty, and unless you believe from the evidence

beyond a reasonable doubt that they are guilty

of the offenses charged against them, it is your

duty to find them not guilty.

Now, Gentlemen of the Jury, it is hardly neces-

sary for me to go over this any further with you.

If there is anything left out or I haven't touched

upon—the case is not very complicated after all,

it is simple enough. It is only a question. Are

these defendants responsible for knowingly making

or causing to be made false entries, and did they

cause them to be made or make them with intent

to deceive the Comptroller of the Currency in the

books and reports? That is all there is to the

case. If you answer that you believe they did

hose things thus and believe it beyond a reasonable
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doubt, they or such of them are to be found guilty,

and if you do not believe it beyond a reasonable

doubt, they or such of them are not to be found

guilty.

The Court will conclude as it began; the defend-

ants and each of them are presumed to be innocent

and that presumption requires that you are to

acquit them unless in spite of it you find from the

evidence they are guilty as charged beyond a

reasonable doubt, and if you do find that they

are guilty as charged beyond a reasonable doubt,

you will convict them or such of them as against

whom you will find it.

When you retire to your jury-room you will

select one of your number foreman and proceed

to a verdict. It takes twelve of your number to

agree upon any verdict in this case.

The Court will give you the indictment; I doubt

if it is necessary but you may take it. Various

forms of verdicts [287—220] and all of the ex-

hibits. Have any books been introduced in which

there are only a few items *?

Mr. SLATTERY.—Yes, your Honor.

The COURT.—Well, I don't know as there is

any real necessity that the jury should take them

out, because there is no dispute over the facts

generally. You may have the letters, reports and

slips. There is no dispute over the facts. The

entries were made and they are all false. The only

question is who is responsible and the intent.

Any exception from the defense?
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Judge SMITH.—The only exception that we have

is the refusal of the Court to give certain tendered

instructions. We have no exceptions to the instruc-

tions given. We may have our exception?

The COUET.—They will be filed and counsel's

exception will be noted. [288—221]

(Title of Court and Cause.)

Requested Instructions of Court to Jury.

The defendant, Julius C. Peters, requested the

Court to give the following instructions to the

jury, which were refused by the Court

:

1. You must find the defendant, Julius C. Peters,

not guilty on all of the counts of the indictment, if

you find him not guilty on the first and second

counts of the indictment in this case.

2. You cannot convict the defendant, Julius C.

Peters, under counts numbers 17, 18, 20, 21, 22, 23,

24, 25, 26 and 27 of the indictment, if you find him

not guilty under some other comit of the indict-

ment.

3. If you find the defendant, Julius C. Peters not

guilty under counts numbered one (1) to sixteen

(16) of the indictment, then you must likewise find

him not guilty under the remaining comits of the

indictment.

4. Unless you find that there was a meeting of

minds and concert of action between the defend-

ants, P. B. Noble and Julius C. Peters, that the

false entries alleged to have been made in the

various counts of the indictment should be made

or caused to be made in the books and reports
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of conditions of the Commercial National Bank,
then you cannot convict the defendant, Peters, under
any count of the indictment from count No. 5 to

count No. 27.

5. Unless you find the defendant, Julius C. Peters,

guilty under the first and second counts of the in-

dictment, you cannot convict him under any other

count in the indictment.

6. If you find from the evidence that defendant,

Julius C. Peters, wrote the letter of December 9th,

1921, to I. E. Hanson, vice-president of the First

National Bank [289—222] of St. Paul, without

the intent then and there had wilfully, wrongfully,

unlawfully and feloniously, that an entry should

thereafter be made, or caused to be made in the

books and records of the Commercial National

Bank of Great Falls, which entry then and there

purported to show, and did in substance and effect

indicate and declare that the sum of fifty thousand

dollars was then and there owing to the said Com-

mercial National Bank by the said First National

Bank of St. Paul, Minnesota, and to deceive the

Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of said

Commercial National Bank, then you must find

defendant, Peters, not guilty.

7. You are instructed that unless you find from

the evidence that defendant, Julius C. Peters, wrote

the letter of December 9th, 1921, to I. E. Hanson,

vice-president of the First National Bank of St.

Paul, with the intent, then and there had by said

defendant, Peters, that an entry should thereafter
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be made or caused to be made in the books and

records of the Commercial National Bank of Great

Falls, which entry would purport to show and would

in substance and effect indicate and declare that

the sum of fifty thousand dollars was then and

there owing to the said Commercial National Bank

by the said First National Bank of St. Paul, Min-

nesota, and to deceive the Comptroller of the Cur-

rency and any agent or examiner appointed to

examine the affairs of said Commercial National

Bank, then you must find defendant, Peters, not

guilty.

8. You are instructed that even if you find from

the evidence that defendant, Julius C. Peters, wrote

the letter of December 9th, 1921, to I. E. Hanson,

vice-president of the First National Bank of St.

Paul, with no expectation that the loan applied for

would be granted, unless you further find [290

—

223] from the evidence that said defendant, Peters,

intended at that time that the books of the Commer-

cial National Bank should thereafter be made by

a false entry to show a credit to said Commercial

National Bank and a charge against said First

National Bank of St. Paul in the amount of

fifty thousand dollars, you should find defendant,

Peters, not guilty.

9. You are instructed to find defendant, Julius

C. Peters, not guilty on all the counts of the in-

dictment.

10. Defendant, Julius C. Peters, requests the

Court to submit to the jury the following form of

verdict.
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"We, the jury in the above-entitled cause,

wherein the United States is plaintiff and E. B.

Noble, Julius C. Peters and E. R. Funk are defend-

ants, find the defendant, Julius C. Peters, not guilty

on all of the counts of the indictment herein.

Foreman of Jury.

HENRY C. SMITH,
Attorney for Defendant, Julius C. Peters.

Filed Dec. 14, 1923. C. R. Garlow, Clerk. By
H. H. Walker, Deputy. [291—224]

The COURT.—The Clerk will enter a verdict of

not guilty on counts twenty-two and twenty-three.

Gentlemen of the Jury, I will say this to you, that

after dinner I will probably be in attendance until

nine o'clock. I do not anticipate that you will wish

for any further instructions, but if you do, it is

always open for you to ask for them. [292—225]

In the District Court of the United States, in and

for the District of Montana,

No. 4271.

UNITED STATES
vs.

R. B. NOBLE et al.

Defendants and respective counsel with the jury

present as before and trial of cause resumed.

Thereupon Robert Steele, J. M. Charters and J. W.

Roberts were sworn and examined as witnesses for

the defendants, whereupon defendants rested.

Thereupon Fred Haneman was sworn and examined
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as a witness in rebuttal, whereupon the evidence

closed and after the arguments of counsel and

the instructions of the Court, the jury retired to

consider of its verdict. Before the jury retired, the

exception of the defendant Peters to refusal of

the Court to give certain instructions requested was

duly noted; and for lack of proof Court ordered

that a verdict of not guilty on counts twenty-two

and twenty-three as to all of the defendants herein

be, and hereby is, entered by the clerk. Thereafter,

at 7:50 P. M., the jury returned into court for

further instructions, and after hearing the further

instructions of the Court, the jury again retired

for deliberation.

Entered in open court this 14th day of December,

A. D. 1923.

C. R. GARLOW,
Clerk. [293—226]

In the District Court of the United States in and

for the District of Montana.

No. 4271.

UNITED STATES
vs.

NOBLE, PETERS & FUNK.

VERDICT.
At 11:15 A. M. this day the jury returned into

court for further instructions, and after hearing the

further instructions of the court the jury again

retired for deliberation.
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Thereafter, at 1 :20 P. M., the jury returned into

court with its verdict, counsel for respective parties

being present. Thereupon the verdict of the jury

was duly received by the court, read and filed, and
by the jury acknowledged to be its true verdict,

being as follows, to wit:

''We, the jury in the above-entitled cause, find

the defendant Robert B. Noble guilty in manner
and form as charged in the indictment on file herein

;

and find the defendant Edward R. Funk not

guilty.

F. E. BEATY,
Foreman. '

'

"We, the jury in the above-entitled cause, find

the defendant Julius C. Peters guilty in manner and

form as charged in the indictment on file herein

as to counts from (1) one to (21) inc. and Nos.

(24) to (27) inc.

F. E. BEATY,
Foreman."

Thereupon, on motion of counsel for defendant

Peters, and by agreement of other counsel, Court

announced it would hear counsel in respect to time

for sentence on Tuesday, December 18th, 1923, at

9:30 A. M.

Entered in open court this 15th day of December,

A. D. 1923.

C. R. GARLOW,
Clerk. [294—227]
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In the District Court of the United. States in and
for the District of Montana.

No. 4271.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ROBERT B. NOBLE and JULIUS C. PETERS,
Defendants.

JUDGMENT.
The United States Attorney with the defendants

and their counsel present in court.

The defendants were thereupon duly informed

by the Court of the nature of the charges against

them, as appears in the indictment herein, and of

their indictment, arraignment, pleas of not guilty

and their trial and the verdict of the jury of guilty

as charged in all of the counts of said indictment,

except counts twenty-two and twenty-three, on

which latter counts the court heretofore at the

trial of said cause directed a verdict of not guilty

as to both of said defendants.

And the defendants were then asked if they had

any legal cause to show why judgment should not

be pronounced against them, to which they replied

they had none, and no sufficient cause being shown

or appearing to the Court, thereupon the Court

rendered its judgment as follows, to wit:

That whereas the said defendants have been duly

convicted in this court of the offenses of wilfully,
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wrongfully, unlawfully and feloniously making and
causing to be made false entries in the books and
reports of a national bank with intent to deceive

the Comptroller of the Currency and any agent

appointed by him to examine the affairs of said

bank, committed on the 19th day of December, 1921,

the 27th day of February, 1922, the 26th day of

June, 1922, the 2d day of September, 1922, the 3d

day of January, 1922, the 17th day of March, 1922,

the 6th day of September, 1922, and the 18th day

of September, [295—228] 1922, at Great Falls,

in the State and District of Montana, as charged in

counts one to twenty-one inclusive and counts

twenty-four to twenty-seven inclusive of the in-

dictment herein:

It is therefore CONSIDERED, ORDERED AND
ADJUDGED that for said offenses you, the said

Robert B. Noble and Julius C. Peters, and each of

you, be confined and imprisoned in the United

States penitentiary at Leavenworth, Kansas, at

hard labor, for the term of thirty (30) months on

count one of said indictment and a like term of

imprisonment in said penitentiary on each and

every other count of said indictment of which you,

the said defendants, stand convicted as aforesaid,

said terms of imprisonment to run concurrently, and

that you, the said defendants, do pay a single joint

fine of Twenty-five Hundred Dollars ($2500.00) and

the costs of this case taxed at $1320.57, and be con-

fined in said penitentiary until said fine is paid or

you are otherwise discharged according to law.
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Thereupon, on motion of counsel for defendants,

said defendants were granted a stay until Saturday,

December 22, 1923, at 9:30 A. M., for the purpose

of a motion for new trial on writ of error herein, and

were meanwhile released on the bond heretofore

given.

Court thereupon adjourned until 9:30 A. M. to-

morrow.

Entered in open court this 18th day of December,

A. D. 1923.

C. R. GARLOW,
Clerk. [296—229]

(Title of Court and Cause.)

MOTION FOR ORDER CORRECTING MIN-
UTES OP CASE.

Now comes the defendant Julius C. Peters and

moves the Court, on the affidavits of Julius C.

Peters, LaRue Smith, H. R. Eickemeyer and Henry

C. Smith, hereto attached, to direct the Clerk to

correct the minutes of this case, under dates of

December 14, 1923, and December 15, 1923, so as

to show that neither the defendant Julius C. Peters

nor any of his counsel were present in court on the

two occasions when the jury returned into court

for further instructions and were further instructed

by the Court.

HENRY C. SMITH,
LaRUE SMITH,
H. R. EICKEMEYER,

Attorneys for the Defendant, J. C. Peters.
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(Title of Court and Cause.)

AFFIDAVIT.

State of Montana,

County of Cascade,—ss.

Henry C. Smith, H. R. Eickemeyer, LaRue
Smith and J. C. Peters, being each first duly sworn,

upon his oath, deposes and says

:

Said Henry C. Smith, H. R. Eickemeyer and

LaRue Smith say that they and each of them are

and at all times since the institution of the trial of

the above-entitled cause have been attorneys of.

record for the above-named defendant, J. C. Peters

;

and J. C. Peters says that he is one of the above-

named defendants, and was represented by said

Henry C. Smith, H. R. Eickemeyer and LaRue
Smith as his counsel in the trial of the above cause.

That each of the affiants named herein declare

that after the time, to wit: about 5:30 o'clock P. M.

of Friday, December [297—229a] 14, 1923, when

the jury retired for the first time to consider its

verdict in the above case and until on or about one

o'clock of Saturday, December 15, 1923, when the

jury returned into the courtroom with its verdict,

none of these affiants were present or represented

in the courtroom of the above-entitled court, and

not any one of them was present when the jury re-

turned for further instructions on December 14th
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and December 15th, 1923, and were further in-

structed by the Court.

JULIUS C. PETERS.
H. R. EICKEMEYER.
LaRUE SMITH.
HENRY C. SMITH.

Subscribed and sworn to before me this 21st day

of December, A. D. 1923.

[Seal] GEORGE A. JUDSON,
Notary Public for the State of Montana, Residing

at Great Falls, Montana.

My commission expires April 1, 1926.

Filed Dec. 22, 1923. 0. R. Garlow, Clerk. By
H. H. Walker, Deputy. [298—229b]

(Title of Court and Cause.)

MOTION FOR NEW TRIAL.
Comes now the defendant, J. C. Peters, and moves

the Court to grant him a new trial in the above

style and cause for the following causes materially

affecting the substantial rights of said defendant

:

1. Irregularity in the proceedings of the Court,

and abuse of discretion by the Court, by which this

moving defendant was prevented from having a

fair trial in this: That after the jury had retired

to consider its verdict, the jury returned to the

courtroom two several times requesting further oral

instructions of the Court, and that further oral

instructions were thereupon given by the Court on

each occasion, but that neither this defendant nor
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his attorneys were notified that the jury requested

further instructions on either of said occasions, nor

was this defendant or any of his attorneys given

an opportunity to be present in court when such

instructions were given or to make objections thereto

or to take exceptions thereto, and neither this de-

fendant nor his attorneys were present in court at

any of the times when such additional oral instruc-

tions were given by the Court.

2. Misconduct of the jury.

3. Surprise which ordinary prudence could not

have guarded against.

4. Newly discovered evidence material for the

defendant Peters, which he could not with reason-

able diligence have produced at the trial.

5. Insufficiency of the evidence to justify the

verdict.

6. Errors in law occurring at the trial, which

errors are more particularly set out in a statement

of assignment of errors attached hereto and made

a part hereof.

This motion will be based upon the papers and

pleadings [299^—230] on file on the minutes of

the Court and on affidavits served and filed here-

with.

HENRY C. SMITH,
LaEUE SMITH,
W. R. EICKEMEYER,

Attorneys for Defendant, J. C. Peters.
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(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.
The above-named defendant, Julius C. Peters, in

the above-entitled cause, by H. 0. Smith, his at-

torney, in connection with his motion for a new
trial, and in support of the three grounds stated in

said motion, makes the following assignment of

errors which he alleges occurred upon the trial of

said cause:

1. The trial Court erred in overruling the mo-

tion to quash the indictment in the above-entitled

cause.

2. The trial Court erred in admitting in evidence

certified copies of the calls made by Comptroller of

the Currency for the condition of national banks at

the close of business, December 31, 1921, March 10,

1922, May 5, 1922, June 30, 1922, and September 15,

1922, for the reason that they were incompetent,

irrelevant and immaterial as to the defendant

Peters, and were admitted subject to the condition

that their connection with the defendant Peters

would be subsequently shown; that no such connec-

tion was subsequently shown.

3. The trial Court erred in admitting evidence

over objection of this defendant Peters by which

the witness Robbins was permitted to testify as to

whether or not it was easy to anticipate the ap-

proximate date of the calls [300—231] of the

Comptroller for reports for the reason that it was

incompetent, irrelevant and immaterial, calls for
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a conclusion of the witness, and no basis was made

for the expert testimony.

4. The trial Court erred in admitting over this

defendant's objection Plaintiff's Exhibit Number 9

for the reason as to this defendant the same was

incompetent, irrelevant and immaterial.

5. The trial Court erred in admitting said Ex-

hibit Number 9 into evidence over this defendant's

objection and in failing to deal with the admission

of said exhibit into evidence in the instructions sub-

sequently given to the jury, as the trial Court stated

it would do in the following language

:

'*For the present the letter will be admitted

over the objection as to Peters but the Court

will admonish the jury, unless something fur-

ther develops to show that this should have any

bearing on Peters' case, it is no evidence against

him. A letter by Noble is not evidence against

anyone else. Unless there is some further evi-

dence to show a proper connection the objection

will be overruled and it will be further dealt

with in the instructions."

6. The trial Court erred in admitting into evi-

dence over this defendant's objection Plaintiff's

Exhibit Number 10 for the reason that it was in-

competent, irrelevant and immaterial as to this de-

fendant Peters.

7. The trial Court erred in admitting into evi-

dence over objection of defendant Peters Plaintiff's

Exhibits Numbers 14 to 78, inclusive, for the reason

that as to this defendant Peters they were incom-

petent, irrelevant and immaterial, and did not illus-
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trate, or tend to illustrate, [301—232] any issue

in the case, and did not tend to connect the defend-

ant Peters with any of the counts in the indictment,

and for the further reason that throughout the trial

of the case these exhibits were admitted upon the

condition, stated by the Court, and promise of the

plaintiff, that their connection with the defendant

Peters would be shown but that no connection was

so shown after the admission of these exhibits in

evidence.

8. The trial Court erred in admitting into evi-

dence over the objection of this defendant Exhibits

Numbers 28, 29, 32, 33, 34, 43 and 54, being the

individual ledger sheets of the bank accounts of

the defendants Noble and Peters, upon the ground

and for the reason the same were incompetent,

irrelevant and immaterial as to this defendant

Peters, and no connection was shown for the rea-

son that it was never in evidence that this defend-

ant Peters had any notice or knowledge of the con-

tents of the same.

9. The trial Court erred in admitting into evi-

dence, over objection of this defendant. Exhibits 26,

29, 30, 37, 41, 45, 47, 49, 52, 55, and 57, being en-

tries or slips used for the basis of making entries

in connection with the account of the Northwestern

National Bank of Portland, for the reason that

transactions so shown took place long after the

letter of December 9, 1921, was written by defend-

ant Peters, and the evidence was admitted by the

Court on the theory that the prosecution would

make sufficient connection to show this defendant's
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liability for them but that no such connection was

ever shown so far as this defendant Peters is con-

cerned.

10. The trial Court erred in admitting over the

objection of defendant Peters exhibits in evidence

of charge slips, deposit slips, ledger entries of

debits [302^—233] and credits, and entries of

debits and credits on individual ledger sheets where

these slips or entries were made in connection with

the accounts of defendant Noble, for the reason

that they were not competent evidence against the

defendant Peters.

11. The trial Court erred in admitting in evi-

dence, over defendant's objection, deposit slips,

charge slips and entries on the general ledger of

the Commercial National Bank of debits and cred-

its and entries on the individual ledger sheets of

defendant Peters' accounts, showing debits and

credits, for the reason that these were not compe-

tent evidence against the defendant Peters, and for

the further reason that no connection was shown

beween the defendant Peters and the making of

said entries.

12. The trial Court erred in admitting in evi-

dence, over the objection of the defendant Peters,

evidence of the bank balance of the defendants

Noble and Peters, in the Commercial National Bank,

on the day of the closing of said bank, to wit, Oc-

tober 4, 1922, for the reason that the evidence was

incompetent, irrelevant and immaterial.

13. That the trial Court erred in admitting evi-

dence of the bank balance and account of R. B.
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Noble, over the objection of Defendant Peters, for

the reason that the same was not competent, ma-

terial or relevant evidence so far as the defendant

Peters was concerned.

14. The trial Court erred in sustaining the ob-

jection of the plaintiff to the following line of

cross-examination of witness Carlson, to wit:
* 'Question: Then so far as keeping up the

reserve is concerned, and conveying the infor-

mation to the Comptroller of the Currency as

to what the reserve of this bank amounted to,

these entries that have been testified to would

not shed any [303—234] light at all, is that

true?

*' Answer: Not as regarding the reserve."

Which was objected to by plaintiff upon the ground

that it was argumentative and improper cross-ex-

amination, which objection was sustained by the

Court.

15. The trial Court erred in excluding testimony

of the witness Carlson as to whether or not the

said witness had examined the Commercial National

'Bank and knew its condition before he accepted the

position of vice-president.

16. The trial Court erred in admitting over ob-

jection of defendant Peters evidence of a debit

slip and all entries testified to by the witness L. H.

Booker as having been made in April, 1921, under

instruction of defendant Noble, for the reason

that evidence is incompetent, irrelevant and im-

material, and did not serve to illustrate any issue

in the case or throw any light on any act of the de-

fendant Peters.
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17. The trial Court erred in admitting evidence

of charges and credits on the account of the Bank
of California, Tacoma, the entries of debits and

credits made in April, 1921, by the witness Booker,

for the reason they were not competent evidence

against the defendant Peters, and no connection

was shown between the said transactions and the

defendant Peters.

18. The trial Court erred in denying the motion

of the defendant Peters for a dismissal of the in-

dictment, or for a directed verdict, upon the

grounds of insufficiency of the evidence, which mo-

tion was made by defendant Peters at the close of

the plaintiff's case.

19. The trial Court erred in excluding testimony

of the witness Funk as to whether or not he had

shown the witness Carlson the books of which he,

Funk, had charge at the [304—235] time Carl-

son investigated the Commercial National Bank

for the reason that said evidence was competent

and material.

20. The trial Court erred in sustaining the fol-

lowing objection to the question propounded to

witness Funk, to wit:

'^Qfuestion: Now, you would not have made

the entry on the books if Mr. Noble had not

sent the notes down, would you?"'

Which was objected to by the plaintiff as calling

for his conclusion, and was held to be speculative

by the Court, and the objection sustained, notwith-

standing that the evidence called for was compe-

tent and material.
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21. The trial Court erred in permitting the

plaintiff to cross-examine the defendant Funk, who

was a witness hostile to the other defendants, and

favorable to the plaintiff.

22. The trial Court erred in excluding testi-

mony, over objection of defendant Peters, as to

the effect upon him, and relation to him, as a di-

rector in the Commercial National Bank, of the

closing of the American Bank & Trust Company,

which was competent and material to this defend-

ant.

23. The trial Court erred in holding immaterial

evidence offered by the defendant Peters of the

purpose of meetings of the Board of Directors of

the Commercial National Bank, and meetings with

other Banks in Great Falls, dating from the evening

before the American Bank & Trust Company closed,

during the month of December, 1921, which was

competent and material evidence to said defendant.

24. The trial Court erred in holding immaterial

evidence offered by the defendant Peters as to the

purpose of efforts made by him to strengthen the

Commercial National Bank in December, 1921, and

as to what was done by him towards improving the

Bank's reserve, which was competent and material

evidence on behalf of said defendant. [305—236]

25. The trial Court erred in refusing to permit

the defendant Peters to testify as to whether at

the time he wrote the letter of December 9, 1921,

to the First National Bank of St. Paul, he had a

right to expect, and did feel, that said First
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National Bank of St. Paul would make the loan

to him for which he applied.

26. The trial Court erred in sustaining objection

of the plaintiff to the following testimony of the

defendant Peters, to wit

:

'' Question: I wish you would explain to the

jury what called your attention to the notion

of trying to make a loan from that Bank
(meaning the First National Bank of St. Paul)

anything in connection with the condition of the

Commercial National Bank?"

"Answer: It was during the week following

the closing of the American Bank & Trust

Company, as I stated before, that we were draw-

ing on every resource possible, I was pulling in

everything I could get to deposit in the

Bank, and was calling on my friends to deposit

as much—

"

Which was objected to as a self-serving declaration

by the plaintiff, which objection was by the Court

sustained, and the evidence excluded, which evidence

was material and competent on behalf of the de-

fendant Peters.

27. The trial Court erred in refusing to admit

evidence, offered by the defendant Peters, as to

why the witness Carlson was engaged to take charge

of the Commercial National Bank on the first of

February, 1922, which was competent and material

evidence on behalf of the defendant Peters,

28. The trial Court erred in refusing to ad-

mit evidence [306—237] offered by defendant

Peters to show that the witness Carlson was the
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man in charge of the bank; that he was manager
over the books and employees, and everything else

in connection with it, and he is the man responsible

for the entries that were made in the general ledger

of the bank after the first of February, 1922, which

was competent and material evidence for and on

behalf of the defendant Peters.

29. The trial Court erred in excluding defend-

ant's offered Exhibit 79 from evidence, being the

contract of employment of the witness Carlson with

the Commercial National Bank, which was com-

petent and material evidence on behalf of the de-

fendant Peters.

30. The trial Court erred in admitting e\d-

dence, over objection of the defendant Peters, that

the said defendant Peters had a $3500.00 note re-

newed at the Commercial National Bank, and ap-

proved at a meeting of the Board of Directors

January 25, 1922.

31. The trial Court erred in permitting the

plaintiff to inquire of the defendant Peters, when

he was on the witness-stand, about an alleged con-

versation in the presence of Peters, between one

Haneman, which was not competent, relevant or

material, and properly should have been excluded.

32. The trial Court erred in refusing the motion

of defendant Peters to strike out the question pro-

pounded by the plaintiff to the defendant Peters as

to whether or not the said defendant threatened

the witness Haneman, which question was not proper

cross-examination.

33. The trial Court erred in denying the motion
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of the defendant Peters to strike out all the testi-

mony elicited from the defendant Peters, on cross-

examination, in relation to the witness Haneman,
which motion was made on the ground that the

evidence was incon^petent, irrelevant and im-

material [307—238] and did not serve to illus-

trate any issue in the case, and would not illustrate

any issue even if the witness had admitted it or

had denied it, and could be contradicted, and the

admission of which evidence by the Court was preju-

dicial to the defendant Peters.

34. The trial Court erred in sustaining plaintiff's

objection to the admission of testimony of the de-

fendant Noble as to whether or not said defendant

thought he would get the credit when he wrote

letters to Mr. Alward, asking for a loan.

35. The trial Court erred in sustaining the ob-'

jection of the plaintift' to testimony of the defendant

Noble, in answer to the question as to whether or

not Alward knew of his, Noble's, financial condi-

tion at the time Noble applied to said Alward for

a loan.

36. The trial Court erred in refusing to permit

the defendant Noble to testify as to whether or

not the witness Carlson had made an examination

of the Commercial National Bank prior to the first

day of February, 1922, which evidence was com-

petent and material evidence on behalf of this de-

fendant.

37. The trial Court erred in admitting testimony

of the defendant Noble, on cross-examination, and

permitting the plaintiff to inquire of him relating
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to the witness Haneman, which was objected to by
the defendant, and which objection was overruled,

and which evidence was prejudicial to this defend-

ant.

38. The trial Court erred in overruling the ob-

jection of the defendants to the following question,

on cross-examination, as calling for immaterial

evidence, to wit

:

"Question: At that time and place did you

say in substance to Haneman, that if he didn't

put back [308^—239] into the Bank the money
which he had drawn out, why you would, in

effect, get him fired from his job as janitor

at the Tribune?"

39. The trial Court erred in admitting testimony

of the witness Haneman, over the objection of the

defendant Peters, relative to certain alleged threats,

said to have been made against him by defendant

Noble in defendant Peters' presence, on account of

his having drawn his money out of the Commercial

National Bank, which said evidence was incom-

petent, irrelevant and immaterial, and an attempt

to introduce a collateral subject, and was preju-

dicial to this defendant Peters.

40. The trial Court erred in admitting the evi-

dence of the witness Haneman, referred to in the

foregoing assignment, for a limited purpose, and

under condition that it would be controlled by

instruction, which instruction the Court failed to

give to the jury, and that the effect of the evidence

w^as actually prejudicial to this defendant Peters.

41. The trial Court erred in admitting, over
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the objection of the defendant Peters, the evidence

of the witness Haneman, referred to in the two
foregoing assignments, for the reason that no proper

foundation was laid for the same, and that it

related to a collateral matter, and that it was
prejudicial to this defendant.

42. The trial Court instructed the jury, at the

close of the evidence, as follows:

'^Some twenty-five offenses are charged

against these defendants jointly. They may
not be guilty of all of them; they may not be

guilty of any of them; some of the defendants

may be guilty of some, but not all, or all of

the defendants may be guilty of some, or none

of them may be guilty of any, dependant upon

your honest [309—^240] consideration of the

evidence in the light of the law as the Court

gives it to you."

43. The trial Court erred in, thereafter, to wit,

on the 15th day of December, 1923, at 11 :15 A. M.,

in charging the jury that, if the defendant Peters

was guilty on any one count of the indictment,

he was necessarily guilty on all of the counts of

the indictment, because the instruction was con-

trary to law, and each count must stand by itself,

and because it was contrary to the instruction

previously given by the Court. That defendant

Peters did not except or object to the last named

instruction for the reason that he was not advised

that the Court was instructing the jury, and was

not present either by himself or any of his Counsel

at the time when said instruction was given, but that
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he is advised that said instruction was, in substance,

as recited herein.

44. The trial Court erred in instructing the

jury at 7:50 o'clock P. M. on December 14, 1923,

when the defendant Peters was absent, and none

of his counsel was present, and consequently no

objections were made, or exceptions taken, to said

instruction, which was as follows, in substance, as

defendant is advised, to wit: The jury inquired

whether the evidence showed that defendant Peters

had any connection with the application made in

April, 1921, by the defendant Noble for a loan

from the Bank of California by means of a letter,

written to H. R. Alward. The Court replied that

the evidence did not show that Peters had any

connection with said transaction but that said

transaction showed an precedent and a practice

which was later followed by these defendants, and

that a director of a bank, in the position of the

defendant Peters, was presumed to know the law,

which instruction was prejudicial and unfair to

this [310—241] defendant Peters.

45. The trial Court erred in refusing to give

defendants' requested instruction number 1, as

follows

:

"1. You must find the defendant, Julius C.

Peters, not guilty on all of the counts of the

indictment, if you find him not guilty on the

first and second counts of the indictment in

this case."

46. The trial Court erred in refusing to give
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defendants' requested instruction number 2, as

follows

:

^'2. You cannot convict the defendant,

Julius C. Peters, under counts numbered 17,

18, 19, 20, 21, 22, 23, 24, 25, 26 and 27 of the

indictment, if you find him not guilty under

some other count of the indictment.'^

47. The trial Court erred in refusing to give

defendants' requested instruction number 3, as

follows

:

"3. If you find the defendant, Julius C.

Peters, not gTiilty under counts number one

(1) to sixteen (16) of the indictment, then

you must likewise find him not guilty under

the remaining counts of the indictment."

48. The trial Court erred in refusing to give

defendants' requested instruction number 4, as

follows

:

"4. Unless you find that there was a meeting

of minds and concert of action between the

defendants, R. B. Noble and Julius C. Peters,

that the false entries alleged to have been made

in the various counts of the indictment should

be made or caused to be made in the books and

reports of condition of the Commercial Na-

tional Bank, then you cannot convict the de-

fendant Peters under any count of the indict-

ment from count No. 5 to count No. 27."

[311—242]

49. The trial Court erred in refusing to give de-

fendants' requested instruction number 5, as fol-

lows:
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**5. Unless you find the defendant, Julius

C. Peters, guilty under the first and second

counts of the indictment, you cannot convict

him under any other count of the indictment."

50. The trial Court erred in refusing to give de-

fendants' requested instruction number 6, as fol-

lows:

^'G. If you find from the evidence that de-

fendant, Julius C. Peters, wrote the letter of

December 9th, 1921, to I. E. Hanson, Vice-

President of the First National Bank of St.

Paul, without the intent then and there had

wilfully, wrongfully and feloniously, that an

entry should thereafter be made, or caused to

be made in the books and records of the Com-

mercial National Bank of Great Falls, which

entry then and there purported to show, and

did in substance and effect indicate and declare

that the sum of fifty thousand dollars was then

and there owing to the said Commercial Na-

tional Bank by the said First National Bank
of St. Paul, Minnesota, and to deceive the

Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of

said Commercial National Bank, then you must

find defendant Peters not guilty.
'

'

51. The trial Court erred in refusing to give de-

fendants' requested instruction number 7, as fol-

lows:

"7. You are instructed that unless you

find from the evidence that defendant, Julius C.

Peters, wrote the letter of December 9th, 1921,
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to I. E. Hanson, vice-president of the First Na-

tional Bank of St. Paul, with the intent then

and there had by said defendant, Peters, that

an entry should thereafter [3i2—243] be

made or caused to be made in the books and

records of the Commercial National Bank of

Great Palls, which entry would purport to show

and would in substance and effect indicate and

declare that the sum of fifty thousand dollars

was then and there owing to the said Commer-

cial National Bank by the said First National

Bank of St. Paul, Minnesota, and to deceive the

Comptroller of the Currency and any agent or

examiner appointed to examine the affairs of

said Commercial National Bank, then you must

find the defendant, Peters, not guilty."

52. The trial Court erred in refusing to give de-

fendants' requested instruction number 8, as fol-

lows :

"8. You are instructed that even if you find

from the evidence that defendant, Julius C.

Peters, wrote the letter of December 9th, 1921,

to I. E. Hanson, vice-president of the First Na-

tional Bank of 'St. Paul, with no expectation

that the loan applied for would be granted,

unless you further find from the evidence that

said defendant, Peters, intended at that time

that the books of the Commercial National

Bank should thereafter be made, by a fake

entry, to show a credit to said Commercial Na-

tional Bank and a charge against said First

National Bank of St. Paul in the amount of
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fifty thousand dollars, you should find defend-

ant, Peters, not guilty."

53, The trial Court erred in refusing to give

defendants' requested instruction number 9, as fol-

lows:

"9. You are instructed to find defendant,

Julius C. Peters, not guilty on all the counts

of the indictment."

Filed Dec. 21, 1923. C. R. Garlow, Clerk. By
H. H. Walker, Deputy. [313—244]

(Title of Court and Cause.)

Affidavit of Henry C. Smith.

State of Montana,

County of Lewis and Clark,—ss.

Henry C. Smith, being first duly sworn upon oath,

deposes and says

:

That he is one of the attorneys for Julius C.

Peters, one of the defendants in the above-entitled

action.

That upon the 22d day of December, A. D. 1923,

at 9:30 o'clock in the morning of said day at the

Federal Court at Great Falls, Montana, he first

learned of the bias and prejudice of one J. D. Wool-

man, a juror sitting in the trial of the above-en-

titled matter. That immediately thereafter he ob-

tained an affidavit from one Arthur Bourne and

Emeline Bourne, his wife, regarding the bias of

said juror, J. D. Woolman.

That thereafter this affiant also learned of the al-

leged bias and prejudice of juror Martin Reid, a
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juror sitting in the trial of the above-entitled mat-

ter, and immediately obtained affidavits concerning

the same and caused them to be filed in the above-

entitled court and served them upon the United

States District Attorney. That thereafter affiant

also learned that said J. D. Woolman was a depos-

itor in the American Bank and Trust Company at

the time it closed, notwithstanding that the said J.

I>. Woolman testified at his voir dire examination

touching his qualifications as a juror in the above

cas 2 that he had not been a depositor in any recently

c^o.sed bank and thereby led this affiant to believe

tha": he could not have any prejudice against the

def-mdants in this case on account of any connec-

tioD with a closed bank.

That as soon as these facts were discovered af-

fiant procured sworn evidence thereof and filed the

same in the above-entitled [314—245] court.

That none of said evidence was known to this af-

fiant prior to Saturday, December 22, 1923, after

the above-entitled court had convened at Great Falls

on Ihe morning of said day and none of said evi-

dence could have been discovered by this affiant with

the exercise of reasonable diligence as affiant had

no reason to suspect prior to said time that any of

said jurors had testified erroneously as to their

qualifications, or had any bias or prejudice against

the defendants or either of them.

HENRY C. SMITH.
Subscribed and sworn to before me this 27th day

of December, A. D. 1923.

[Seal] H. H. WALKER,
Deputy Clerk U. S. Court, Dist. of Mont.
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Filed Dec. 27, 1923. C. R. Garlow, Clerk. By
H. H. Walker, Deputy. [315—246]

(Title of Court and Cause.)

Affidavit of Julius C. Peters, La Rue Smith and

H. R. Eickemeyer.

State of Montana,

County of Cascade,—ss.

Julius C. Peters, La Rue Smith and H. R. Eicke-

meyer, being each duly sworn upon his oath, each

for himself deposes and says:

That Julius C. Peters is one of the defendants in

the above-entitled action and that La Rue Smith

and H. R. Eickemeyer are two of his attorneys in

the said action.

That upon the 22d day of December, A. D. 1923,

at 9:30 o'clock in the morning of said day at the

Federal Court at Great Falls, Alontana, they first

learned of the bias and prejudice of one J. D, Wool-

man, a juror sitting in the trial of the above-en-

titled matter. That immediately thereafter they

obtained an affidavit from one Arthur Bourne and

Emeline Bourne, his wife, regarding the bias of

said juror, J. D. Woolman.

That thereafter these affiants also learned of the

alleged bias and prejudice of juror Martin Reid,

a juror sitting in the trial of the above-entitled

matter and immediately obtained affidavits con-

cerning the same and caused them to be filed in the

above-entitled court and served them upon the

United States District Attorney. That thereafter

affiants also learned that said J. D. Woolman was
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a depositor in the American Bank and Trust Com-

pany at the time it closed, notwithstanding that the

said J. D. Woolman testified at his voir dire ex-

amination touching his qualifications as a juror in

the above case that he had not been a depositor in

any recently closed bank and thereby leading these

affiants to believe that he could not have any preju-

dice against the defendants in this case on account

of any connection with a closed bank. [316—247]

That as soon as these facts were discovered af-

fiants procured sworn evidence thereof and filed the

same in the above-entitled court. That none of said

evidence was known to these affiants prior to Satur-

day, December 22,1923, after the above-entitled court

had convened at Great Falls on the morning of said

day and none of said evidence could have been dis-

covered by these affiants with the exercise of reason-

able diligence as affiants had no reason to suspect

prior to said time that any of said jurors had testi-

fied erroneously as to their qualifications, or had any

bias or prejudice against the defendants or either

of them.

JULIUS C. PETERS.
LA RUE SMITH.
H. R. EICKEiMEYER.

Subscribed and sworn to before me this 2Gth day

of December, A. D. 1923.

[Notarial Seal] GEORGE A. JUDSON,
Notary Public for the State of Montana, Residing

at Great Falls, Montana.

My commission expires Apr. 10, 1926.

ff
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Filed Dec. 27, 1923. C. R. Garlow, Clerk. By
H. H. Walker, Deputy. [317—248]

(Title of Court and Cause.)

MOTION FOR A NEW TRIAL.
Comes now the defendant, Robert B. Noble, and

respectfully moves the Honorable Court to grant

him a new trial in the above-entitled action, upon

the grounds and for the reasons hereinafter set

forth, to wit:

1. Irregularity in the proceedings of the Court,

and abuse of discretion by the Court, by which this

moving defendant was prevented from having a fair

trial, and particularly in this: that after the cause

had been finally submitted to the jury, and the jury

had retired to consider upon its verdict, the jury

returned to the courtroom on two occasions re-

questing further oral instructions of the Court, and

that the Court did upon such occasions instruct the

jury further without the presence of this moving

defendant or his counsel, and that this defendant

was thereby deprived of his right to object to such

instructions and was deprived of his right to take

exceptions thereto, all of which was prejudicial to

this moving defendant and his best interests.

2. That the verdict of the jury returned as to

this moving defendant is insufficient, in this: that

said verdict does not specify the counts, if any,

upon which the jury found this defendant guilty.

And further, in this : That the Court directed the

jury to find this defendant not guilty upon counts
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23 and 24 of the indictment, and that the jury did

not so find.

3. Insufficiency of the evidence to justify the

verdict, in this: that the evidence fails to show that

this moving defendant ever at any titne committed

or done the acts charged in the indictment and made

the basis of this prosecution; the evidence fails

to show that this moving defendant ever at any

time made any of the entries or reports charged

to have been made in the [318—249] indictments

and alleged therein to be false ; and in this : that the

evidence fails to show that this moving defendant

ever at any time had any knowledge of the making

of said entries and reports as charged in the indict-

ment, or that the same were made with any intent

on the part of this defendant to deceive the Comp-

troller of the Currency as charged in the indictment.

4. Accident and surprise which ordinary pru-

dence could not have guarded against, in this : That

commencing immediately after the arrest of the de-

fendants named in the indictment in this action, all

of the defendants consulted and conferred together

personally and with their respective counsel, for the

purpose of outlining and preparing their defense of

all of the defendants; that at all of such consul-

tations and conferences the defendant Edward R.

Funk consistently and continuously maintained that

any entries made by him in books or reports, as

charged in the indictments, after February 1st,

1922, were made by him at the instance and in-

structions of O. A. Carlson, a director and the ex-

ecutive manager of the Commercial National Bank,
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and at no time indicated that at any time after the

I'st day of February, 1922, the defendant Robert B.

Noble gave him any instructions pertaining to

any of his duties or acts in the bank as charged in

the indictment or otherwise, and that by reason

thereof this moving defendant was misled in pre-

paring his defense to the charges made against him,

and was thereby prevented from investigating any

of the acts charged against the said Edward R.

Funk to ascertain whether the interests of the two

defendants conflicted and to properly present the

relations of the two defendants to the Court and

was thereby prevented from preparing to meet the

charges as having been committed through instruc-

tions to the said Funk and was prevented from pro-

curing and presenting to the Court and jury testi-

mony and evidence in contradiction [319—250]

of the charges made by the said defendant Funk
while testifying in this cause.

5. Misconduct of the jury, in this : that the juror

J. D. Woolman w^as prejudiced and biased against

the defendant Robert B. Noble, in that, that prior

to the trial of this cause the said juror had and held

personal ill will against the defendant Robert B.

Noble and had specifically threatened that if at any

time he had the opportunity to do him harm or in-

jury he would do so, all of which is more specifically

shown by the affidavits of Arthur F. Bourne and

Emelina Bourne, which are hereto attached and spe-

cifically made a part hereof.

6. Errors in law occurring at the trial, which

errors are more particularly set out in a statement
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of assignment of errors attached hereto and spe-

cifically made a part hereof.

This motion is made upon all the files and plead-

ings in this action and upon the affidavits of Arthur

F. Bourne, Emelina Bourne, Lee Forest, H. R.

Eickemeyer and others hereto attached.

J. W. SPEER,
Attorney for Defendant Robert B. Noble.

(Title of Court and Cause.)

Aifidavit of Arthur F. Bourne and Emelina Bourne.

United States of America,

State of Montana,

Oounty of Cascade,—ss.

Arthur F. Bourne and Emelina Bourne, being

^rst duly sworn, on oath, depose and say : That they

ire citizens of the United States and residents of

Treat Falls, Montana; that they are well and per-

sonally acquainted with one J. D. Woolman, one of

'he trial jurors who tried the above-entitled action

in the [320'—251] above-entitled court.

The affiants know of their own personal knowl-

edge that the said J. D. Woolman had and held a

feeling of personal ill will against the defendant R.

B. Noble, and that said J. D. Woolman has ex-

pressed such ill will of and toward the said defend-

ant Robert B. Noble, in that the said J. D. Wool-

man in conversation with these affiants in discuss-

ing the said defendant Robert B. Noble used the

following language :

'

' that they ought to hang him,

and if ever I get a chance at him I will hang him,"

and that in discussing another incident in which the
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said J. D. Woolman expressed himself as having

an interest he referred to the defendant Robert B.

Noble, in the following language: ^'That they had

ought to tar and feather him, and if we were in a

white man's country they would tar and feather

him," or words to that effect.

That the conversations above referred to oc-

curred at the home of said J. D. Woolman prior

to the commencement of the trial of the above-

entitled cause, and that in addition thereto these

affiants feel that from the general attitude expressed

by the said J. D. Woolman he could not judge of the

said defendant Robert B. Noble in a fair and im-

partial manner, and that he would be influenced by

his attitude of personal ill will.

ARTHUR F. BOURNE,
EMELINE, BOURNE.

Subscribed and sworn to before me the under-

signed on this 20th day of December, 1923.

[Notarial Seal] J. W. SPEER,
Notary Public for the State of Montana, Residing

at Great Falls.

My commission expires July 5th, 1925. [321

—

252]

(Title of Court and Cause.)

Affidavit of Lee Forest.

United States of America,

State of Montana,

County of Cascade,—ss.

Lee Forest, being first duly sworn, on oath, de-

poses and says: That he is a citizen of the United



380 Robert B. Noble and Julius C. Peters

States and a resident of the City of Great Falls,

Montana, and has been such resident for more than

thirty years; that he is well and personally ac-

quainted with the defendant Edward R. Funk and

since his arrest in the above-entitled matter has

been in conversation with the said Funk on various

occasions; that immediately preceding the trial of

this action this affiant discussed the charges against

the said defendant Funk and he stated at that time

that with reference to the things that he done or com-

mitted with reference to the entries and reports

which are charged to be false occurring on and

after February 1st, 1922, were so done and com-

mitted by him upon the instructions of O. A. Carl-

son who at that time was the executive head and

manager of the Commercial National Bank, and

".hat during said time all the entries referred to in

;he indictment in which the said Funk is charged

with crime with defendants Noble and Peters were

made at the instruction of O. A. Carlson; that the

said Carlson had complete charge of the bank and

that the only instructions with reference to its con-

duct were given by the said Carlson.

That this affiant makes this affidavit in support of

the application of the defendants Noble and Peters

for a new trial and is made voluntarily and at my
own request.

LEE FOREST.
Subscribed and sworn to before me this 20th day

of December, 1923.

[Notarial Seal] J. W. SPEER,
Notary Public for the State of Montana, Residing

at Great Falls, Montana.
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My commission expires July 5th, 1925. [322

—

253]

(Title of Court and Cause.)

Affidavit of H. R. Eickemeyer.

United States of America,

State of Montana,

County of Cascade,—ss.

H. R. Eickemeyer, being first duly sworn, on oath,

deposes and says: That he is now and ever since

the indictment in the aJbove-entitled action was re-

turned against the above-named defendants has

been one of the counsel for the defendant J. C.

Peters, and from said time has been engaged in

preparing for the trial of said cause and securing

evidence in behalf of the defendant J. C. Peters;

that prior to the time that said indictment was re-

turned, to wit, the 11th, 12th and 13th days of

November, 1923, and since the date of the return of

said indictment and the arrest of the defendants

herein, and on practically each day of said period

up to two days preceding the trial of this cause

this affiant discussed the above-entitled case and

the facts therein with the defendant Funk; that

upon all occasions and at all the times herein men-

tioned the said defendant Funk asserted positively,

emphatically, frequently and always voluntarily that

no one had ever given him instructions after Febru-

ary 1st, 1922, to make the entries which he made

and which were charged to have been made by him

in the indictment, excepting O. A. Carlson, who was

vice-president and manager of the Commercial Na-
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tional Bank, the bank wherein the said Funk was

then acting as cashier, and who was a witness for

the Government in the above-entitled cause; and

that as to the entries charged in the first four

counts of the indictment and alleged to have been

made in December, 1921, by the defendant Funk,

that he, the said Funk, was not positive whether his

instructions to make such entries had been re-

ceived from the defendant Robert B. Noble or from

one L. H. Booker, who was in December, 1921, the

cashier of the said Commercial National Bank and

under whose direct supervision said defendant Funk
was working at the time said entries [323—254]

were made. That this affiant frequently, carefully

and diligently inquired of the said defendant Funk
as to these matters of instruction and was always

told and given the same answer by the said defend-

ant Funk, and that said defendant at no time inti-

mated that any different condition ever existed as

far as he knew with reference to the same.

That this defendant Robert B. Noble and the de-

fendant J. 0. Peters believed the statements and facts

so told to them by the said defendant Funk and

relied thereon in preparing their defense to the

charges of the indictment.

That up to two days preceding the commencement

of the trial in this cause the said defendant Funk

was represented by J. A. McDonough as his coun-

sel, and the said defendant Funk and his counsel

J. A. McDonough were present at all of the con-

ferences held by the defendants Peters and Noble

and their counsel, with witnesses who were going
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to testify for the various defendants and at the

time the evidence of the entire defense was being

assimilated and prepared, and said defendant Funk

and his counsel were thoroughlj^ familiar with the

entire defense to be offered by the defendants Noble

and Peters, and was thoroughly aware of the fact

that the defendants Noble and Peters and their

counsel believed the statements he had made to

them as heretofore herein related, and were relying

upon the said Funk to testify as he had so often

stated the story to be.

That one day prior to the commencement of the

trial of said cause, to wit: on the 10th day of De-

cember, 1923, defendant Funk secured other coun-

sel, Mr. James W. Freeman, and on said day went

into conference with counsel for the Government.

That thereupon and at the trial of said cause the

said defendant Funk was called as the first witness

on behalf of the defense, and testified that all of

his instructions and directions were given by the

defendant R. B. Noble, which testimony being

[324—255] entirely different than anything he had

theretofore intimated to the defendants Noble and

Peters and their counsel, took the defendants Noble

and Peters and their counsel completely by surprise,

and deprived them of an opportunity to prepare a

defense thereto or to produce any testimony or

evidence in contradiction thereof. That during

the trial of said cause the defendant Funk and his

counsel took no active part in the defense, examined

no jurors during the voir dire examination, and did

not cross-examine any of the government witnesses

;

that in truth and in fact the defendant Funk though
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failing to withdraw from a defense with the de-

fendants Noble and Peters became an aid of the

Government and rendered the Government all aid

within his power as against the defendants Noble

and Peters. That had this affiant and the defend-

ant Peters and the defendant Noble and his coun-

sel known that the defendant Funk would at any

time testify other than he had theretofore indicated

the defendants Noble and Peters would have ap-

plied to the Court for separate trials and would

have been able to show that the interest of the de-

fendants Noble and Peters conflicted with the in-

terest of the defendant Funk, and said defendants

Noble and Peters would have been able to produce

testimony and evidence to impeach the defendant

Funk, and would and could have produced testi-

mony and evidence by numerous disinterested wit-

nesses that the said defendant Funk had always

maintained that the entries of which he was charged

after February 1st, 1922, were made by him at the

instruction and direction of O. A. Carlson, and that

the entries charged prior to that time were made

either upon the instruction and direction of one

L. H. Booker or the defendant R. B. Noble, and

that as between these two he was not certain. That

by reason of being so misled by the defendant Funk,

the defendants Noble and Peters and their counsel

were prevented from procuring and producing in

Court [325—^250] witnesses to show the actual

facts with reference to said charges and to the fact

that the said defendant Funk had stated the facts

to be otherwise than as testified to by him at the

trial of this cause.


